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Amazon can enforce emergency award in
India

Toby Fisher
06 August 2021

i =
¥as -

The Supreme Court of India (Credits: Shutterstock, iMetal2])

India’s highest court has ruled the country does recognise emergency
arbitration awards, upholding enforcement of one secured by Amazon in a
SIAC dispute stalling its local business partner from completing of a US$3.4
billion asset sale.

A two-judge bench of the Supreme Court ruled today that the award issued by
VK Rajah sc suspending Future Group's sale of its retail, wholesale, logistics and
warehousing businesses to Mukesh Ambani's Reliance Industries is
enforceable in India.

The court held it is “wholly incorrect” to say that India’s Arbitration and
Conciliation Act does not recognise emergency arbitrator orders.

“Full party autonomy is given by the Arbitration Act to have a dispute decided
in accordance with institutional rules,” said the court, including emergency
arbitrators delivering interim orders. It continued that such orders “are an
important step in aid of decongesting the civil courts and affording
expeditious interim relief to the parties.”

The court also upheld an earlier order issued by the Delhi High Court
enforcing the award, ruling that this had not been appealable.



Amazon was represented in the Supreme Court by copal subramanium Of 3
Verulam Buildings and senior advocate Rranjit kumar. FUture retained Harish salve Qc
of Blackstone Chambers and advocates kv viswanathan aNd vikram Nankani.

Future Retail announced in August that it was selling various assets to
Reliance for US$3.4 billion, a move it said was necessary to avoid insolvency
after being hit hard by the covid-19 pandemic. The retail business has over
25,000 employees and operates chains in more than 400 cities across India.

Amazon alleges the transaction is in breach of a 2019 shareholders’
agreement by which it acquired a 40% stake in another entity in the group,
Future Coupons, which acts as a promoter for Future Retail. Future, founded
and chaired by Kishore Biyani, denies the allegation.

The dispute pits two of the world’s richest men — Reliance owner Ambani and
Amazon's Jeff Bezos — against each other in a battle for dominance over
India’s almost trillion-dollar retail market.

Amazon launched New Delhi-seated SIAC proceedings in October and soon
after secured the emergency award from Rajah SC — a former attorney general of
Singapore who now practises from Essex Court Chambers Duxton.

Rajah found Amazon had a strong prima facie case that its rights under the
agreement had been compromised by the Future entities. He injuncted the
respondents from taking further steps to complete the disputed transaction.

In December, the Delhi High Court rejected Future's arguments that the
emergency order had “no legal status” under Indian law, finding that the
parties had agreed to SIAC arbitration in their shareholders’ agreement.

The same court later issued interim and final rulings enforcing the award.
Both were however stayed days after being issued by a division bench of the
same court, which noted the pending Supreme Court appeal.

In the latest judgement, the Supreme Court held the award is enforceable
under the Indian Arbitration Act. It said that emergency awards are “exactly
like an order” of an arbitral tribunal — “parties have to be heard and reasons
are to be given.”

The court continued that a party cannot argue after participating in an
emergency arbitration, having agreed to the relevant institutional rules, that
it will not be bound by the ruling.

The court held it was not precluded from interpreting the Indian Law
Commission's recommendation to recognise emergency awards, despite
India’s parliament having not yet accepted this.

The court also set aside the rulings of the Delhi High Court’s division bench
that had stayed the interim and final decisions on enforcement.



Future says the judgment “addresses two limited points related to the
enforceability of the order and not the merits of the disputes.” It says Future
Retail is advised that it has “remedies available in law, which it will exercise.”

Amazon says that it welcomes the verdict and hopes that it will “hasten a
resolution” of the dispute.

A decision in the ongoing SIAC arbitration on whether to revoke the interim
decision is also expected in the coming weeks, Reuters reports. Singaporean
Michael Hwang sc IS Chairing the arbitration. The Netherland'’s Albert Jan van den Berg
and Three Crowns founder and former partner 3an Paulsson are sitting as co-
arbitrators.

In the arbitration, Amazon is using WongPartnership in Singapore along with
P&A Law Offices, AZB & Partners and some of the same advocates as in the
Delhi proceedings. Future Coupons is using Davinder Singh Chambers in
Singapore while Future Retail is again using Salve.

Counsel to both parties were contacted for comment.

Three Crowns partner Manish Aggarwal Says that, together with other recent
efforts by the Indian legislature, executive and judiciary, the “ground-
breaking” judgment "could go a long way towards improving India’s standing
as an arbitral seat."

"Of particular importance is the Supreme Court’s repeated emphasis on
upholding party autonomy in choosing institutional arbitration rules that
provide for emergency arbitrator mechanisms," says Aggarwal.

But he says the "jury is still out" on whether emergency arbitration decisions
rendered in foreign seats will be recognised and enforced by Indian courts.
Presently, he says parties to such arbitrations often resort to "indirect
enforcement mechanisms absent voluntary compliance," such as using
emergency arbitrator rulings to persuade the Indian courts to grant similar
interim relief.

"It remains to be seen whether the legislature will address this matter
through amendments to the Act.”

Mumbai-based senior advocate sharan 3agtiani welcomes the decision, saying it
“rightly accords primacy to party autonomy” while ensuring that India keeps
pace with other established centres of international arbitration. He adds, “to
not recognise emergency arbitrators would have caused a real disconnect
between arbitral institutions and the courts in India that might have taken
years to resolve.”

In March, a panel at GAR Interactive India discussed the value Of emergency relief in
the jurisdiction, a topic prompted by the dispute between Future and
Amazon.
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