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DUE PROCESS "'PARANOIA": 

REVISITING MISPERCEPTIONS AND FACTS1 

In recent times the existence and prevalence of due process 
"paranoia" have been contentiously debated. For some, it has 
been seen as the primary source of rising costs and delays; two 
issues that plague international arbitration. An interrogative 
inquiry in analysing this "paranoia" is plainly warranted. 
What catalyses this "paranoia" and how prevalent is it? What 
does the doctrine of due process require? And how might a 
tribunal fulfil its duties while observing the centrality of due 
process? This article addresses these questions by first 
reviewing the evolution of modern arbitration and thereafter 
revisiting several misconceptions and legal myths that blight 
arbitration. It considers what "efficiency" entails and whether 
there exists an overriding "duty" to render an enforceable 
award, The origins of the perception of"due process paranoia" 
and its possible causes are also examined. It is made apparent 
that state courts have been according substantial deference to 
arbitrators' case management decisions for decades. Indeed, 
a transnationai corpus of jurisprudence on this approach 
appears to have firmly taken root. The article thereafter 
elaborates on the concept of fairness and the arbitrators' 
responsibility to strike an appropriate balance between due 
process and efficiency and suggests practical steps arbitrators 
can adopt. In conclusion, it is asserted that due process 
"paranoia" is unwarranted, its prevalence likely overstated, 
and that it has no place in international arbitration. The onus 
is on arbitrators and arbitral institutions to mitigate and 
eliminate this "paranoia", even if it is manifested by only a 
minority of arbitrators. 

The views expressed here are made in the author's personal capacity. The 
author gratefully acknowledges the research assistance of Hemaka Perera 
and Meera Rajah for this article. 
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t lntmductiGn 

1 Efficient ~management of time and costs married to quality decision 
making is the holy grail of all international arbitrations. However, it has 
been observed, perhaps uncharitably, that a proceeding with these three 
hallmarks is now considered a rarity in arbitration, akin to a unicorn.3 

In reality, under the oversight of a competent tribunal supported by 
counsel all rowing in the sarne direction, efficient management of the 
arbitral process is not an unusual occurrence. In such proceedings, even 
the unsuccessful party will usually have little or no complaints about the 
process. Indeed, with an experienced tribunal having carriage of the 
process, it is not uncommon, even if one or all the parties' conduct are 
vvanting, for all the attributes of a satisfactory process to be met. 

2 As in any dispute resolution process where parties do not see eye to 
eye, not infrequently, international arbitration tribunals must deal with 
parties and/or counsel who then for myriad reasons pull and push in 
different directions, do not discharge their responsibilities conscientiously, 
fail to arbitrate in good faith, disreg;::xd timelines, and/or make 
questionable applications. When this happens, some tribunals may think 
that they are being placed between a rock and a hard place in assessing 
how notions of due process might comfortably sit with the requirements 
of efficient case management. Difficult questions might arise as to where 
the boundaries of due process might lie. When should late applications 
be entertained? Ought disruptive conduct be tolerated and when is the 
redline crossed? 'When should the late production of evidence be 

Over the fa_st four decades, the author has acted as counsel, as tribunal 
member and as chair in numerous international arbitrations. He has also 
presided as a review judge in enforcement and setting aside applications, 
often sat as an appellate judge and authored several widely-cited judgments 
pe1taining to international arbitrationso Since returning to the private sector 
in 2017, the author has worked exclusively as an international arbitrator and 
has participated in several international arbitrations, mostly as chair. 
Jennifer Kirby, "Efficiency in International Arbitration: Whose Duty Is It?" 
(2015) 32( 6) Journal of Intemationa/ Arbitration 689. 
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disallowed? In what circmnstances can hearings be vacated? Ought 
patently late submissions be ignored? 

3 For some tribunals, the intuitive inclination might be to indulge 
the recalcitrant party! except in the most egregious instances. This in 
turn, through the calibrated execution of "guerrilla tactics" or 
strategically timed interventions might paralyse or logjam the arbitral 
process. Such conduct would also, almost invariably, result in the 
incurring of more costs and compromise the timely issuance of an award 
and, ultimately, its quality. Through such tactical manoeuvres, the 
recalcitrant party, even if unsuccessful, may also benefit in other ways by 
buying time to move or ringfence assets and/or laying the ground for 
challenges in the state courts. The additional costs incurred may be of 
little concern as there may be no intention of satisfying adverse orders 
and awards, In allowing leeway to such questionable conduct, some 
tribunals n1ay think that the observant party also benefits as due process 
challenges may be obviated, Nevertheless, in unduly indulging the 
defaulting party, these tribunals may inadvertently lose sight of the 
notion that fairness is a multifaceted concept and that delays prejudicing 
the efficient management of the process may seriously, sometimes 
irretrievably, prejudice the interests of the observant party in having a 
timely and cost-efficient resolution of the process. Instances of inefficient 
case management have prompted some users of the arbitral process to 
express concerns over their perception that there has been all too often 
unwarranted and often mistaken deference to due process by some 
tribunals because of due process paranoia. The notion of due process 
paranoia, a tenn first coined in a 2015 international arbitration survey 
conducted by White & Case LLC and Queen Mary University5 ("2015 IA 
Survey"), has since attracted considerable attention and resulted in much 
hand wringing. Due process paranoia has since been generally described 
as "a perceived reluctance by [arbitral} tribunals to act decisively in 

The term "recalcitrant party" is used in this article broadly to include parties 

and counsel who do not arbitrate in good faith and/or fail to discharge their 
responsibilities conscientiously throughout the course of the proceedings, 
Queen Mary School of International Arbitration, University of London & 

White & Case, 2015 International Arbitration Survey: Improvements and 
Innovations in International Arbitration, at p 10. 
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certain situations for fear of the award being challenged on the basis of a 
party not having had the chance to present its case fully". 6 

4 This article considers through a comparative review of 
international practices and case law: (a) why and to what extent such 
paranoia exists; (b) what the doctrine of due process actually requires; 
and (c) how might a tribunal fairly discharge its responsibilities to 
efficiently manage the arbitral process alongside the constraints of due 
process. In answering these questions, this article first analyses the rapid 
evolution of the international arbitration landscape over the last 50 years 
in Part 117 and revisits several myths and misconceptions in Part IIl.8 It 
thereafter analyses the origin of the term "due process paranoia" in 
Part IV9 and then examines the relationship between the state courts 
and international arbitrations and their pragmatic approach in Part V. 10 

The article then discusses in Part VI11 the concept of fairness and the 
arbitrators' responsibility to strike a balance between due process and 
efficiency. Thereafter, practical steps are suggested, and the article 
concludes by asserting that due process paranoia is unwarranted and has 
no place in international arbitration in Parts VI112 and VIII.13 

II. Rapid evolution of international arbitration landscape over last 
SO years 

5 Over the last 50 years, there has been a rapid evolution of the 
international arbitration landscape in attempting to keep pace with the 
breakneck speed of globalisation of businesses and enormous surges in 
cross-border investments. Arbitration, it bears mention, was, as recently 
as 1965, considered to be an "apparently rudimentary method of settling 

Remy Gerbay, "Due Process Paranoia" Kluwer Arbitration Blog (6 June 2016) 
<http://arbitrationblog.kluwerarbitration.com/2016/06/06/due-process-paran 
oia/> (accessed 22 January 2022). 
See paras 5-15 below. 
See paras 16-22 below. 

9 See paras 23-42 below. 
10 See paras 43-62 below. 
11 See paras 63-68 below. 
12 See paras 69-76 below. 
13 See paras 77-81 below. 
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disputes" by Philippe Fouchard.14 Another legal luminary, Rene David, 
noted that historically "[a}rbitration was mainly conceived of in the past 
as an institution of peace, the purpose of which was not primarily to 

ensure the rule of law but rather to maintain harmony between persons 
who were destined to live together"Y Today, these descriptions appear 
more than quaint. The arbitral landscape has changed beyond 
recognition. The architecture of international arbitration has evolved 
into a sophisticated and complex scaffolding both built on and around 
hard law found in international conventions, 16 national arbitration 
legislation,17 comprehensive arbitration rules,18 and soft law streaming 
from_ numerous guidelines and best practices. 19 The fundamental 
strength of international arbitration is its adaptability and openness to 
respond to the wants of the parties. Paradoxically, this very strength, 
because of the broad areas of ingrained tribunal discretion, can be 
transformed into a sapping weakness by a determined recalcitrant party 

14 

15 

16 

17 

18 

19 

Philippe Fouchard, L'Arbitrage Commercial International (Dalloz, 1965), 

quoted in Alan Redfern & Martin Hunter, Law & Practice of International 
Commercial Arbitration (Sweet & Maxwell, 4th Ed, 2004) at p 2. 
Rene David, Arbitration in International Trade (Kluwer Law & rfaxation, 1985) 
at p 29, quoted in Alan Redfern & Martin Hunter, Law & Practice of 
International Commercial Arbitration (Sweet & Maxwell, 4th Ed, 2004) at p 3. 
See for example, Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (10 June 1958) 330 UNTS 3 (entry into force 7 June 
1959) ("New York Convention"); and Convention on the Settlernent of 
Investment Disputes between States and Nationals of Other States 
(18 March 1965) 575 UNTS 159 (entry into force 14 October 1966) ("ICSID 
Convention"). 

See for example the United Nations Commission on International Trade 
Law ("UNCITR/-\L") Model Law on International Commercial Arbitration 
1985 (GA Res 40/72, UN GOAR, 40th Sess, Supp No 17, Annex 1, UN Doc 
N40/17 (1985)) ("Model Law"), which is adopted by more than 60 states; the 
English Arbitration Act 1996 (c 23); and the Singapore International 
Arbitration Act 1994 (2020 Rev Ed). 

See for example, UNCITRAL Arbitration Rules (2013); ICC Arbitration 
Rules (2021); Singapore International Arbitration Centre ("SIAC") 
Arbitration Rules (2016); and London Court of International Arbitration 
("LCIA") Arbitration Rules (2020). 
See for example, International Bar Association ("IBA") Guidelines on 
Conflicts of Interest in International Arbitration (2014); and Rules on the 
Efficient Conduct of Proceedings in International Arbitration ("Prague 
Rules") (2018). 
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leeway by an indecislve tribunaL Axiornatically, the 
the more costly they will be. 

global arbitration eco-system that cuts across the 
betvveen common law and civil law systems is now in 

fi1ose engaged in commerce to chocse methods of 
best suited to their interests without locking them into 

rigid rules and practices. A significant 
evolution has undoubtedly been the 

in the usage of international arbitration spurred in 
the breath-taking global growth in cross-border trade and 

·:11~t::•,tn1ents.i0 Increased demand for an international arbitration 
s1 .. :2i} 1_;kling that promotes systemisation, assists with consistency and 
·suJYpurl:, .. enforceability, while respecting party autonomy catalysed this 
e·~1:li•"tion of a multitude of soft and hard law instruments to support 
;,rldtration. /-\_dditionally, there are also now several global and regional 
.:rrlii •ral institutions, professional arbitration bodies, full-time 
profrs,,ional arbitrators, specialist arbitration counsel, and very 
signific;mtly a considerable an1ount of specialist arbitration treatises, 
,iournab and forums. New doctrines, theories and methods pe1~caining to 
the U',age uf arbitral processes have been established and applied. Some, 
nevertheless, remain uncertain and controversial, and pose difficult 
inteller:tEal and practical conundrums. Happily, the major arbitral 
imlitutions have largely harmonised their rules and they now cornpete 
:Jn efficiency and service. 

7 Unsurprisingly, with this unplanned growth and the lack of 
rneaningful global regulation or the prevalence of a broad consensus 
over vvhat fftight constitute appropriate oversight over the standards and 
ethics over arbitrators and/or counsel, and sometimes even what these 
rnight be, several challenges have surfaced. Among the biggest challenges 
currently faced by international arbitration, escalating costs and 
managing complexity have been eam1arked as two of the most 
intractable. 21 Additionally, tribunals have also had to deal ·with 

20 

21 

For example, the International Chamber of Commerce reported 337 new 
cases in 1992, by 2007 it was reporting 599 new cases: (2008) 19 ICC 

International Court of Arbitration Bulletin 6. 

See for example, Queen Mary School of International Arbitration, 
University of London & VVhite & Case, 2015 International Arbitration Surve-y: 

Improvements and Innovations in International Arbitration, at p 7; 2018 

(cont'd on the next page) 
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"guerrilla tactics" and recalcitrant parties and counsel alike, acting to 
delay and obstruct the arbitral process.22 Fortunately, this class of parties 
and counsel are not representative of the overwhelming number of 
participants in the arbitral process. Nonetheless, such parties and counsel 
in abusing the process, create procedural hazards, delay proceedings and 
could cause considerable prejudice to others involved in that arbitral 
process. Left unchecked, and if allowed to take root, such conduct would 
inflict reputational damage to the image of arbitration as being an 
efficient and user-friendly process. Indeed, the very existence of the 
perception among some users that there is due process paranoia is 
damaging to the arbitral community and has elicited grave concerns.23 

Paranoia, after all, is a derisive term used to describe baseless beliefs and, 
in this instance, has been troublingly ascribed to the very persons 
charged with the responsibility for efficient management of the process. 

8 Particular attention has been devoted to issues of procedural 
fairness in international arbitration because international arbitration 
conventions, national arbitration legislation and institutional arbitration 
rules guarantee the parties' rights to due process and procedural 
regularity.24 Therefore, arbitrators routinely face the challenge of where 

22 

23 

24 

International Arbitration Survey: The Evolution of International Arbitration, at p 8 
(costs and the need for effective sanctions during the arbitral process were 
identified as the two worst characteristics of arbitration) and 2021 

International Arbitration Survey: Adapting Arbitration to a Changing World, 
at p 2 (arbitration users would be most willing to do without "unlimited 
length of written submissions", "oral hearings on procedural issues" and 
"document production" if this would make their arbitrations cheaper 
or faster). 
See generally, Gunther J Horvath et al, "Categories of Guerrilla Tactics" in 
Guerrilla Tactics in International Arbitration (Gunther J Horvath & Stephan 
Wilske eds) (Kluwer Law International, 2013) ch 1, at p 3 and Catherin 
Rogers, "Guerrilla Tactics and Ethical Regulation" in Guerrilla Tactics in 
International Arbitration (Gunther J Horvath & Stephan Wilske eds) (Kluwer 
Law International, 2013) ch 5, at p 313. 
See for example, Sundaresh Menon CJ, "Dispelling Due Process Paranoia: 
Fairness, Efficiency and the Rule of Law" (2021) 17 Asian International 
Arbitration Journal l; Lucy Reed, "Ab(use) of Due Process: Sword vs Shield" 
(2017) 33 Arbitration International 361; and Bernardo M Cremades, "The Use 
and Abuse of 'Due Process' in International Arbitration" (2016) 
9(3) Arbitraje: Revista de Arbitraje Comercial y de Inversiones 661. 
Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 2294. 

7 



(2022) 1 SIArb J 
<.:I'.:\·:·· ", ••~wi'ithe line when it comes to procedural requests made by parties. 

_,Jlif~eeause matters of procedure, such as the breaching of timelines, 
of time for filing submissions, the amount of time for a party 

examine a witness, requests for filing applications and 
j~~~~ions made out of time are par for the course without being 
blaijly~,regulated by laws, rules or guidelines. Typically, arbitration laws 
aa!tihitistitutional rules empower the tribunal to determine the arbitral 
pro~~dure within a liberal framework but provide little to no guidance 
o:ti ltow tribunals are required to make such determinations. 25 The 
cohtemporary bare-bones framework is intended to confer on the parties 
aut<momy to shape their proceedings according to their needs on the 
inarticulate premise that the parties will arbitrate in good faith. 
Unfortunately, such autonomy can be misused by a party intent on 
stymieing the process. In the absence of such regulation, tribunals must 
act prudently26 and never lose sight of the cardinal axiom that "full 
opportunity of presenting one's case does not entitle a party to obstruct 
the proceedings by dilatory tactics".27 Incorrect assessments often lead to 
more costs being incurred. Not infrequently, this problem is created by 
the party with a weaker case on the merits and may also lead to the 
incurring of irrecoverable costs. A tribunal must strike the right balance 
of what might be the appropriate response at different times and 
carefully appraise the circumstances that have led to a challenging 
application and ascertain whether an improper collateral motive might 
underpin such an application or conduct. 

9 While arbitrators may be able to clearly discern in certain 
circumstances whether a procedural request by a party is a genuine 
exercise of its procedural rights or a "guerrilla tactic" intended to delay 
or obstruct proceedings, there are many instances that fall into a "grey 

25 See for example, Art 19 of the Model Law; Art 17 of the UNCITRAL 
Arbitration Rules (2021); Art 22 of the ICC Arbitration Rules (2021); and 
r 19 of the SIAC Arbitration Rules (2016). 

26 Klaus Peter Berger & J Ole Jensen, "Due Process Paranoia and the 
Procedural Judgment Rule: A Safe Harbour For Procedural Management 
Decisions By International Arbitrators" (2016) 32 Arbitration International 415 
at 417. 

27 UNCITRAL, Report of the Secretary-General: Analytical Commentary on Draft 
Text of a Model Law on International Commercial Arbitration (UN Doc 
A/CN.9/264) (25 March 1985) at p 46 <https://digitallibrary.un.org/record/ 
85728?ln=en> (accessed 22 January 2022). 
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zone" in which the true intentions of parties are not easily discernible, 
and the right decision is not easily apparent28 Opportunistic parties and 
experienced counsel may attempt to weaponise this "grey zone". Parties 
may make a large number of garden variety procedural requests - each 
inconsequential on its own - to elevate the refusal of such requests to 
due process violations.29 The cumulative effect of such applications or 
carefully timed tactical applications may untowardly influence the 
efficient management of the proceedings. 

10 Due process, vvhich was meant to be used as a shield, may then be 
deployed as a sword.30 Parties also signal to tribunals their intention to 
subsequently claim that a refusal of a procedural request was a violation 
of due process. On the issue of abuse of due process, it has been observed 
that "[ w }hen, in a party's submissions or at the arbitral hearing, one of 
the lawyers lets the expression 'due process' slip, the tribunal usually 
understands it as a threat that, if the arbitrator does not agree to their 
petition, the award will subsequently be annuHed".31 Some tribunals 
view such intimations as a Sword of Damocles and attempt to move out 
of its drop zone. They may err on the side of caution and grant 
questionable procedural requests. A few may even think that this is in 
the interest of the observant party as ultimately it is the successful party 
that pays the price of a tribunal's defective conduct if an award is 
annulled or declared unenforceable, 

11 The reasons why tribunals adopt such an approach are manifold, 
They may include misaligned views of the requirements of due process; 
a risk-averse mindset; a benevolent approach towards timelines; a desire 
that there be unanimity within the Panel on an issues and thereby 
settling for a low bar consensual approach; a lack of appreciation as to 
how certain disruptions and interventions compromise efficient 

28 

29 

30 

31 

UNCITRAL, Report of the Secretary-General: Analytical Commentary on Draft 
Text of a Model Law on lntemational Commercial Arbitration (UN Doc 

NCN,9/264) (25 March 1985) at pp 417 and 418 <https://digitallibrary.un.org/ 

record/85728?ln=en> (accessed 22 January 2022). 

Lucy Reed, "Ab(use) of Due Process: Sword vs Shield" (2017) 33 Arbitration 
International 361. 
Lucy Reed, "Ab(use) of Due Process: Sword vs Shield" (2017) 33 Arbitration 
International 361. 

Bernardo lVI Cremades, "The Use ,md Abuse of 'Due Process' ir: 
International Arbitration" (2016) 9 Arbitraje: Revista de Arbiirnje Comercial y 

de lnversiones 661 at 671. 
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\:n,::, ,,:;~.gi.::rricnt of the process; uncertainty about the extent of 2, tribunal's 
~:ibhgi:1Jioos to issue an enforceable award and so on. Perhaps, often the 
rr,o(:t .,ignificant concerns relate to the impugnment risk at either the 

::.i;:11' or in a jurisdiction where enforcement is sought. This is son1etimes 
:;borJly referred to as the ''enforcement risk", ie, the risk that the 
lri hrn.11\ award may be refused enforcement due to due process 
viohtions.32 Simply put, this aspect of the "paranoia" is anxiety over the 
outcome of the award in the event of challenges initiated in the state 
coui.ts. 

1 ·~, It bears mention that this "review anxiety" is not peculiar to 

arbitrators, It is not unusual for inexperienced first instance judges in the 
state courts to also entertain similar concerns about their judgments 
being ove1turned in appeal. J\Totably, the basis for such concern could 
even feature more significantly among some judges, given that their 
judgments may be overturned on appeal not only for serious procedural 
lapses and/or errors of lavv, but also occasionally on the basis that there 
have been serious errors of fact-finding. Some of them rnay e:c abundanti 
caute/a take gratuitous steps in attempting to make their decisions 
"appeal-proof". This facet of human nature is an ingrained feature of any 
adjudicatory process subject to appeal or review that should be borne in 
mind in responding to some aspects of unwarranted criticisms made 
about the arbitral process. However, there is simply no credible evidence 
that this "review anxiety" is either a dorninant feature or has led to 
decision making paralysis in either state courts or most arbitration 
proceedings, 

13 Undue process concerns or paranoia over possible challenges and 
decision impugnment could have several serious knock-on consequences, 
First, the time and costs of proceedings would increase by tribunals 
taking unduly cautious approaches and unnecessarily granting 
procedural requests. By tribunals attempting to play it safe and allowing 
unjustified procedural requests made by parties, such as repeated 
requests for extension of time to make submissions, produce evidence 

32 See Remy Gerbay, "Due Process Paranoia" Kluwer Arbitration Blog (6 June 

2016) <http://arbitrationblog.kluwerarbitration.com/2016/06/06/due-process
paranoia/> (accessed 22 January 2022)0 See also Queen Mary School of 
International Arbitration, University of London & White & Case, 2015 

Intemational Arbitration Survey: Improvements and Innovations in !ntemational 

JfrbiiTation at p 10. 
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and requests to make additional submissions, the tribunals allow the 
arbitration process to be unduly delayed, This could in turn have the 
domino effect of also increasing the costs of arbitration. In an ( often) 
hourly fee-based sector, a single procedural decision rnay result in many 
tens of thousands of doHars of unnecessary and wasted legal costs, which 
may sometimes be even irrecoverable frm11 the recalcitrant party. 

14 Second, indulging questionable procedural requests of the parties 
might incentivise recalcitrant parties tc pursue opportunities to further 
engage in dilatory tactics, thereby concurrently possibly also sabotaging 
and damaging the effectiveness of the final award. Third, when an 
arbitrator is faced with relentless procedural requests by a party, it can 
create an unconscious bias, either for or against the requesting party.33 

Fourth, in the long term, due process paranoia left unchecked can distort 
the meaning of due process. Overly cautious approaches by tribunals will 

also leave parties and stakeholders with a negative perception of 
arbitration and harm the legitimacy and standing of the arbitral process. 

15 Due process paranoia and attempts by recalcitrant parties to 
exacerbate this paranoia must also be viewed as militating against the 
unmistakable global movement towards enhancing efficiency in 
international arbitration. In the last two decades alone, arbitral 
institutions have taken significant but overdue steps to address the rising 
cost of arbitration. The International Chamber of Commerce ("ICC") 
Commission on Arbitration and .Alternative Dispute Resolution took the 
lead on this and published its 2007 report on "Techniques for 
Controlling Time and Costs in Arbitration". This has been subsequently 
updated in 2018,34 wii:h the aim of increasing the time and cost-efficiency 
of arbitration. Further and very significantly, the ICC Arbitration Rules 
were amended in 2012 to place an explicit obligation on tl,e tribunal and 
parties alike to make every effort to conduct the arbitration 
expeditiously and cost-efficiently, having regard to the complexity and 
value of the dispute. 35 Following the 2012 rule change, the ICC 

33 

34 

35 

Lucy Reed, ''Ab(use) of Due Process: Sword vs Shield" (2017) 33 Arbitration 
International 361 at 376. 
International Chamber of Commerce, ICC Commission Report: Con/Tolling 
Time and Costs in Arbilrntion (2nd Ed, March 2018) <https://iccwbo.orglcontent/ 
uploads/sites/3/2018/03/icc-arbitration-commission-report-on-techniques 
-for-controlling-time-and-costs-in-arbitration-english-version, pd& ( accessed 
22 January 2022). 
See Art 22(1) of the ICC Arbitration Rules (2012) (the term ''shall" is used). 
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published a guide on "Effective Management of Arbitration - A Guide 
for In-House Counsel and Other Party Representatives" in 2014, 
providing a practical toolkit on conducting arbitration in a time and 
cost-effective manner. In 2021, the ICC took further steps to ensure 
efficient case management by requiring that the "arbitral tribunal shall 
adopt such procedural measures as it considers appropriate" [ emphasis 
added}, departing from the term "may adopt such procedural rneasures" 
[ emphasis added] found in the previous version of the rules, 36 Similarly, 
this uncompromising approach to efficiency has been adopted by other 
arbitral institutions such as Singapore International Arbitration Centre 
("SIAC"), 37 London Court of International Arbitration ("LCIA"), 38 

Hong Kong International Arbitration Centre ("HKIAC"), 39 and the 
Belgian Centre for Arbitration and Mediation ("CEP ANI"),4° Further, 
the rules of many leading arbitral institutions have been updated in 
recent times to also provide mechanisms for the expedited resolution of 
specific categories of disputes, which aim at reducing costs and time.41 

Such attempts at decreasing the costs of arbitration are not limited to 

36 

37 

38 

39 

40 

41 

See Art 22(2) of the ICC Arbitration Rules (2021) ("the arbitral tribunal 
shall adopt such procedural measures as it considers appropriate"); 
cf Art 22(2) of the ICC Arbitration Rules (2017) ("the tribunal, after 
consulting the parties, may adopt such procedural measures as it considers 
appropriate"). 
Seer 19.1 of the SIAC Arbitration Rules (2016) ("The Tribunal shall conduct 
the arbitration in such manner as it considers appropriate, after consulting 
with the parties, to ensure the fair, expeditious, economical and final 
resolution of the dispute,"). 
See Art 14.l(ii) of the LCIA Arbitration Rules (2020) ("the Arbitral 
Tribunal's general duties at all times during the arbitration shall include: , . , 
a duty to adopt procedures suitable to the circumstances of the arbitration, 
avoiding unnecessary delay and expense"). 
See Art 13,l of the Hong Kong International Arbitration Centre ("HKIAC") 
Arbitration Rules (2018) ("the arbitral tribunal shall adopt suitable 
procedures for the conduct of the arbitration in order to avoid unnecessary 
delay or expense"). 
See Art 24 para 1 of the Belgian Centre for Arbitration and Mediation 
("CEP ANI") Arbitration Rules (2020) ("In the conduct of the proceedings 
the Arbitral Tribunal and the parties shall act in a rapid manner and in good 
faith."); and Art 24 para 2 ("The Arbitral Tribunal shall proceed within as 
short a time as possible to examine the case by all appropriate means,"), 
See for example, Art 30 and Appendix VI of the ICC Arbitration Rules 
(2021); r 5 of the SIAC Arbitration Rules (2016); and Art 42 of the HKIAC 
Arbitration Rules (2018), 
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arbitral institutions. For example, in 2009, the Centre for Efficient 
Dispute Resolution ("CEDR") released a report and a set of rules on 
"Settlement in International Arbitration" to facilitate the early 
settlement of suitable disputes. 42 Law firms have also pledged their 
support to reduce the costs of arbitration by promising to take steps to 
streamline the arbitral process.43 

Ill. Revisiting myths and misconceptions concerning due process 

16 It is important to note at this juncture that there exists a prevailing 
misconception among some regarding what constitutes "efficiency" in 
arbitration. It has been perceptively observed that "[ w }hen we talk about 
efficiency in international arbitration, people sometimes think we're 
talking about two things: time and cost".44 However, efficiency in 
arbitration requires discussing the relationship between time, cost and 
the quality of decision making.45 While what is meant by "quality" may 

42 

43 

44 

45 

See Centre for Effective Dispute Resolution, CEDR Commission on Settlement 
in International Arbitration (Final Report, November 2009) <https://www. 
cedr.corn/wp-content/uploads/2021/04/Arbitration-Commission-Document
April-2021.pdf> (accessed 22 January 2022); and Centre for Effective Dispute 
Resolution, CEDR Rules for the Facilitation of Settlement in International 
Arbitration <https://www.cedr.com/wp-content/uploads/2021/03/Rules-Settlement
Arbitration.pdf> (accessed 22 January 2022). 
See for example, Debevoise & Plimpton LLP, "Protocol to Promote 
Efficiency in International Arbitration" (April 2010) <https://www.google.com/ 
url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwig8e66z_XzAh 
XzQ3wKHSwOBlMQFnoECAcQAQ&url=https%3A%2F%2Fwww.debevoise. 
com%2F-%2Fmedia%2Ffiles%2Fcapabilities%2Frussia%2520comercial%2520 
arbitration%2F%2520arbitration%2520protocol. pdf&usg=AOvVawlPckMos 
sjrcpDsSABbEf3C> (accessed 22 January 2022); and Debevoise & Plimpton 
LLP, "Debevoise Efficiency Protocol" (2018) <https://www.google.com/url?sa 
=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwig8e66z_XzAhXzQ3 
wKHSwOBlMQFnoECAwQAQ&url=https%3A%2F%2Fwww.debevoise.com 
%2F~%2Fmedia%2Ffiles%2Finsights%2Fpu blications%2F2018%2F01 %2F 
debevoise_efficiency _protocol_2018.pdf&usg=AOvVawlN eZHs8YMioyP4jv 
86LZA0> (accessed 22 January 2022). 
Jennifer Kirby, "Efficiency in International Arbitration: Whose Duty Is It?" 
(2015) 32(6)Journal of International Arbitration 689. 
Jennifer Kirby, "Efficiency in International Arbitration: Whose Duty Is It?" 
(2015) 32(6) Journal of International Arbitration 689; Jacques Werner, "The 
Arbitrator as Master of Time" (2011) 12(2) Journal of World Investment & 
Trade 299 (explaining that an efficient arbitrator has to "balance the 

(cont'd on the next page) 
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differ frora party to party, it is safr to sc1y that many parties would 
consider a quality arbitration to be 0ne that results in an award that is 
both correct and enforceablc 40 made in good time as well as in a 
cost-efficient rnarmer. Cheaper and frister is not always besto A.n award 
made in the shortest time possible, incurring lower costs, may not result 
i_n a maintainable avvard worth enforcing at al I. in contrast, indulging 
parties who fail to arbitrate in good faith, and/or patently disregard 
timelines and/or directions, without considering the time and costs of 
the arbitral proceedings, n1ay also result in an award that no longer 
serves any good purpose or if it does in a manner and price unfair to the 
successful party. Quite plainly, tribunals must not prefrr one over the 
other, but rather must strive to balance due proce~:s comiderations with 
time and cost considerations in delivering an enforceabie award. There is 
often more than a hint of truth in the twin old saws that "justice hmried 

is justice buried" and "justice delayed is justice denied". They 
meaningfully exist in an manner of adjudications and serve as stark 
rerninders that adjudicators have an obligation to find the right balance 
and strive for efficiency. 

17 However, it must be acknowledged that there exists a 
misperception an10ng some in the arbitral community vvhether tribunals 
are duty-bound to deliver an enforceable award and precisely what that 
duty; ifit exists, entails. Arbitral rules frequently oblige tribunals to make 
every effort - or some variation of that phraseology - to ensure that the 
award is enforceable at la1,v.47 These obligations have given rise to two 

46 

47 

requirement of speed - justice delayed is justice denied - with the opposite 
necessities that due process be upheld, that the parties have their day in 
court and are able to fully argue their case, and that the arbitrator takes the 
time necessary to reach the right decision"); and William W Park, 
"Arbitrators and Accuracy" (2010) 1(1) Journal of International Dispute 

Settlement 25 at 33 (noting that any discussion about efficiency in 
international axbitration necessarily concerns "shades of grey in balancing 
truth-seeking against added time and expense"). 
Jennifer Kirby, "Efficiency in International Arbitration: Whose Duty Is It?" 
(2015) 32( 6) Journal of International Arbitration 689 at 692. 

See for example, Art 42 of the ICC Arbitration Rules (2021) ("the arbitral 
tribunal shall .. 0 make every effort to make sure that the award is 
enforceable"); r 4102 SIAC Arbitration Rules (2016) ("the Tribunal shall o o. 

make every reasonable effort to ensure . 0 0 the enforceability of any Award"); 
Art 3202 of the LCIA Arbitration Rules (2020) ("the Arbitral Tribunal O. o 

shall make every reasonable effort to ensure that any award is legally 
(cont'd on the next page) 
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prominent views concerning the existence of a duty to issue an 
enforceable award. The first, and more expansive view, is that there 
exists an uncompromising "duty" of sorts to ensure an award is 
enforceable,48 This view appears to stem from the teleological view that 
"the ultimate purpose of an arbitration tribunal is to render an 
enforceable award"49 and "the award is the 'raison d'eLre' of every 
arbitration; if the award is unenforceable the whole arbitration 
proceeding 'Will have been a waste of time and energy. ff an arbitrator's 
award is not enforceable . . . the arbitrator vvill have failed the 
responsibility vested in him". 50 However, this outcmne rnay not be 
entirely under the tribunal's control, as such awards are subject to 

48 

49 

50 

recognised and enforceable at the arbitral seat"); A1t 13.10 of the HKIAC 

Arbitration Rules (2018) ("The arbitral tribunal or emergency arbitrator 
shall make every reasonable effort to ensure that an award is valid"); and 
Art 41 of the CEP ANI Arbitration Rules (2020) ("the Arbitral Tribunal and 

the parties ... shall make every reasonable effort to make sure that the 
Award is enforceable at law"). Although, Gunther Horvath refers to s .584 of 
the Austrian Code of Civil Procedure as a piece of national legislation that 
expresses a duty to render an enforceable award, it appears that the section 
refers only to an arbitrator's liability to fulfil its duties, as opposed to the 
creation of such a peculiar duty in itself: see Gunther J Horvath, "The Duty 
of the Tribunal to Render an Enforceable Award" (2001) 18 Journal of 
International Arbiimtion 135 at 136 :md fn 7. 

See Gunther J Horvath, "The Duty of the Tribunal to Render an 
Enforceable Award" (2001) 18 Journal of lntemationn:l Arbitmtion 135 

at 135-1.58; Eric Sdrwartz & Yves Derains, Guide to the ICC Rules Q{ 

Arbilmtion (Kbwer Law International, 2nd Ed, 200.5) at p 385 ("it is 

frequently asserted that this provision 'obliges the tribunal to use every 

effort to make sure that the avvard is enforceable at law"'); William W Park, 
"The Four JVIusketeers of Arbitral Duty: Neither One-For-All nor 
iUl-For-One" in Is Arbitration only As Good as the Arbilmtor? Status, Powers and 

Role of the ArbiiTator (Yves Derains & Laurent Levy eds) (ICC Dossiers, Vol 8, 

2011) ch 2, at p 27; and Andrew Barraclough 8r JeffWaincymer, "Mandatory 
Rules of Law in International Commercial Arbitr,Ition" (2005) 6(2) Melbourne 

journal of International Law 205 at 215-216. 

Julian D M Lew, "The Law Applicable to the Form and Substance of the 
Arbitration Clause" in Improving !he Efficiency of Arbitration Agreements and 

Awards: 40 Years of Application of Lhe New York Convention (Albert Jan Van 
den Berg ed) (ICCA & Kluwer Law International, 1999) at p 119. 
Julian D M Lew, Applicable Law in International Commercial Arbitration· 

A Study in Commercial Arbitration Awards (Oceana Publications, 1978) 
at§ 410, p 537. 
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judicial or institutional controls, under which they may be annulled or 
refused enforcement. 51 It also appears to presuppose that all the parties 
are working hand in hand with the tribunal. 

18 The 1955 ICC Arbitration Rules appear to be the first institutional 
rules to require arbitrators to "make their best efforts for the award to be 
enforceable at law". 52 The proponents of this duty rely on various legal 
and ethical underpinnings,53 and the fact that litigants expect that the 
arbitral process will lead to an enforceable award, something more than 
a piece of paper.54 While such a "duty" may require the tribunal to 
ensure the award complies with general formal requirements, the 
broadest construction of the scope of this duty would require the 
tribunal to ensure the award is enforceable in all jurisdictions it is sought 
to be enforced. 55 However, this view insofar as it imputes an 
uncompromising obligation on an arbitrator "to ensure the award is 
enforceable in all jurisdictions it is sought to be enforced" appears to be 
unsupported by both satisfactory authority and logic. Apart from the 
theoretical difficulties, practical ones abound.56 

51 

52 

53 

54 

55 

56 

Fernando Perez Lozada, "Duty to Render Enforceable Awards: The Specific 
Case of Impartiality" (2016) 27 Spain Arbitration Review 71. 

Art 31 of the ICC Arbitration Rules (1955) ("In any circumstances not 
specifically provided for above, the Court of Arbitration and the arbitrator 
shall act on the basis of these Rules and make their best efforts for the award 
to be enforceable at law."). 
See Gunther J Horvath, "The Duty of the Tribunal to Render an 
Enforceable Award" (2001) 18 Journal of International Arbitration 135 at 136; 

and Andrew Barraclough & Jeff Waincymer, "Mandatory Rules of Law in 
International Commercial Arbitration" (2005) 6(2) Melbourne Journal of 
International Law 205 at 215. 

See Gunther J Horvath, "The Duty of the Tribunal to Render an 
Enforceable Award" (2001) 18 Journal of International Arbitration 135 at 148; 
and William W Park, "The Four Musketeers of Arbitral Duty: Neither 
One-For-All nor All-For-One" in Is Arbitration only As Good as the Arbitrator? 
Status, Powers and Role of the Arbitrator (Yves Derains & Laurent Levy eds) 
(ICC Dossiers, Vol 8, 2011) ch 2, at p 27. 

Gunther J Horvath, "The Duty of the Tribunal to Render an Enforceable 
Award" (2001) 18Journal of International Arbitration 135 at 146-147. 

Gunther J Horvath, "The Duty of the Tribunal to Render an Enforceable 
Award" (2001) 18 Journal (![International Arbitration 135 at 149. 
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19 The second, and better view, is that this obligation should not and 
cannot be elevated to a "duty" to ensure an award is enforceable.57 First, 
at best, the phraseology of the various rules more clearly implies a "best 
efforts" obligation, as opposed to a "duty".58 This is especially true in 
light of the fact that the ICC Arbitration Rules are not intended to 
impact the substantive decision making of the tribunal, 59 and the 
purpose of such general clauses is limited to acting as "gap fillers". 60 The 

57 

58 

59 

60 

See Eric Schwartz & Yves Derains, Guide to the ICC Rules of Arbitration 
(Kluwer Law International, 2nd Ed, 2005) at p 385; Sameer Sharma, "Due 
Process 'Paranoia': Turning Away from Judicial Attitudes and Looking for 

Answers Within" (2018) 84(4) International Journal of Arbitration Mediation 
and Dispute Management 314 at 325; and Christopher Boog, "The Lazy Myth 
of the Arbitral Tribunal's Duty to Render an Enforceable Award" Kluwer 
Arbitmtion Blog (28 January 2013) <http://arbitrationblog.kluwerarbitration. 
com/2013/01/28/the-lazy-myth-of-the-arbitral-tribunals-duty-to-render-an-enf 
orceable-award/> (accessed 22 January 2022). Blackaby Nigel & Constantine 
Partasides et al, Redfern and Hunter on International Arbitration (Oxford 
University Press, 6th Ed, 2015) at p 608 ("Some rules of arbitration contain 
an express provision that the arbitrator shall 'make every effort' to ensure 
that the award is enforce,:tble. This is an obligation to use best endeavours, 
rather than an obligation to secure a result. H is difficult to see how it could 
be otherwise."); Anibal Sabater & Lidia Rezende, "An Arbitrator's 
Obligation to Use Reasonable Efforts to Issue an Enforceable Award and Its 
Interaction with the New York Convention" in 60 Years of the New York 

Convention: Key Issues and Future Challenges (Katia Fach Gomez & Ana 
M Lopez-Rodriguez eds) (Kluwer Law International, 2019) ch 2, at p 20. See 
generally W Laurence Crnig, William W Park & Jan Paulsson, International 
Chamber of Commerce Arbitration (Oxford University Press, 4th Ed, 2021) 
at ch 19; and Eric Robine, "What Companies Expect of International 
Commercial Arbitration" 1992 9(2) Journal of International Arbitration 31 
at4L 
See Christopher Boog, "The Lazy Myth of the Arbitral Tribunal's Duty to 
Render an Enforceable Award" Kluwer Arbitration Blog (28 January 2013) 
<http://arbitrationblog.kluwerarbitration.com/2013/01/28/the-lazy-myth-
of-the-arbitral-tribunals-duty-to-render-an-enforceable-award/> (accessed 
22 January 2022); and Sameer Sharma, "Due Process 'Paranoia': Turning 
Away from Judicial Attitudes 2,nd Looking for Answers Within" (2018) 
84(4) International Journal of Arbitration Mediation and Dispute Management 314 

at 319. 

Eric Schwartz & Yves Derains, Guide to the ICC Rules of Axbitration 
(Kluwer Law International, 2nd Ed, 2005) at pp 385-386. 

Note A1t 41 of the ICC Arbitration Rules (2012) is sin1ilar to Art 42 of the 
ICC Arbitration Rules (2021). See Frank Spoorenberg, "Commentary on the 

(cont'd on the next page) 
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h:.,s interpreted that the duty to render enforceable 
apply in "all circumstances", as it 1s often 

t::n:Jc,0::1. Instead, the purpose cf this provision is for the arbitral 
ICC Court) to fill any lacumts in the rnles, and in doing 

best efforts for the awards to be enforceable.61 This "duty" has 
considered at best to be a conceptual blob, appealing to the notion 

of enforci::.:i.bility as a broad objective in international arbitration. 62 

Fu tther, the different arbitration rules speak with different voices and 
r,:q uire vatying standards of "effort" and different limitations concerning 
enforceability. 63 For instance, the ICC Arbitration Rules require the 
tribunal to n1ake "every effort'' that the avvard is e11forceabk while the 
SlAC Arbitration Rules require tribunals to make "-:very reasonable 
effort" [emphasis added} to ensure the enforceability of the award, 64 

Both these rules pertain to rhe recognition and enforceability of an 
award generc1Jly, vvhile the LOA Arbitration Rules take a narrower and 
more pragmatic approach, requiring tribunals to take "every re:1s,r:m2,ble 

61 

62 

JCC Rules, Article 41 {General rule}" in Arbilrntion in Si!.!itzerland: The 
Practitioner's Guide (:Manuel Arroyo ed) (Kluwer Law International, 2013) 
p 881, at para 7 ("Pursuant to a lirnited construction made in relation to 
Art 35 of the 1998 ICC Rules, .Art 41 should apply only whe:1 there is a gap 
in the ICC Rules and should have no other purpose than to provide 
2_'ibitrators with a way to fill such gap, In particular, Art 41 should not 
require arbitral tribunds to ensure that an aw2_rd would be enforced in any 
cmmtry''); Stephen R Bond &: Ma,·i!y Para!ika et al, "ICC Rules oc 
Arbitration, Miscellaneous, Art;de 41 (General rule}" in Concise International 
Arbitration (Loukas A Mistelis ea) (Klmver Law International, 2nd Ed, 2015) 
at p 447, para 2 ("Art 41 applies only to matters not dealt ',vith ei;press1:y in 
·che KC Rules. Art 41 does not place a ge,.1eral obligation on arbitra~ors and 
the ICC Court to ensure that awards Jre enforceable"). 

Eric Schw2rtz ,& Yves Derai:1s, Guide to the JCC Rules of ArbiLTation (Kluwer 
Law ln':emational, 2n.d Ed, 2005) 2_t pp 334-385; Jason Fry, Sinmn 
Greenberg 8z Frnncesca J\fazza, The Secretariat's Guide to ICC Arbitration: 
A Practical Commenimy on the 2012 ICC Rules ofArbitraticnfrom the Secretariat 
of the ICC Jni:ernational Court of ArbilTation (Internati0!1ctl ChaE1ber of 
Commerce, 2012) at pp 422-L!23. 

Clr'istopher Boog, "The Lazy Myth of the Arbitrn: Trib,Lmal's Duey to 
Render an Enforceable A-1.rnrd" Kluwer Arbitration Blog (28 January 2013) 
<http:// ar bi tra tion blog. kiu ,Nerar bi tra cion.com/2013/0 li2 8/the-I a z y-m yth-
of-foe-arl:Jitral-tribunals-dur:y-to-rencier-an-enforceabl'::-av1ard/> 

22 Jairnary 2022). 

(accessed 

63 Seen 47. 
64 Seen 47. 
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effort" to ensure the recognition and enforceability of the award 
specifically at the arbitral seat.65 It is a stretch to think that an arbitrator 
who presides over arbitrations under these various rules would be under 
different chameleon "duties" to ensure ,m award is enforceable 
depending on which is applicable. The better view is that these rules 
serve as just a stark reminder that it is the responsibility of arbitr2.tors is 
to take all reasonable steps to comply with the processual standards of 
the arbitral seat It is a duty of diligence akin in some iNays to the 
institutional rules directing arbitrators to be efficient. However, in this 
i:::istance, it involves the observance of specific obligations, in terms of 

formalities, procedural conduct and substantive implications. 

20 Second, such a duty, if it exists, would be impossible to enforce in 
practice, given that the enforceability of an award does not only depend 
on the diligence of an arbitrator and thus, it can have diverse results in 
different jurisdictions; depending sometimes on the judicial, and/or 
public policy or arbitrability criteria of the seat or the country of 
enforcen1ent. 66 The key issue is 1Nhether the tribunal has to take into 
account the laws of all the possible places of enforcement. The answer is 
''no". 67 Commentators generally agree that an arbitrator cannot be 

expected to consider all the possibly applicable laws, especially as "an 
international arbitrator 'WilI not necessarily be in a position to know , , . 
v,rhere the execution of an avvard is likely to be sought" .68 

21 An arbitrator cannot be ecpected to know all potential places of 
enforcement and the idiosy::1crasies of each possible enfo,cement 
jurisdiction and surely cannot be in breach of duty 1Nhen the avvard is 
recognised as enforceabJe in the seat but not in another jurisdiction with 
its own peculiarities, 11vhkh have not been drawn to the tribunal's 
attention. Indeed, if such an obligation exists it ,would require tribunals 

to expressly ask the parties to identify at an early stage where an avvard, if 
secured, might be enforced and if [:here vvere any legal idiosyncrasiec; that 
might need peculiar attention for that purpose. No state court, 

65 

66 

67 

68 

Seen 47. 
See Fernando Perez Lozada, "Duty to Render Enforceabk Avmrcls: The 
Specific Case ofimpartiaiity" (2016) 27 Spain Arbitraticn Review 71 z,t 74. 
M[artin Platte, "An Arbitrator's Duty to Render Enforceable i',v'rnrds" (2003) 

20(3) Journal of Iniernational Arbitration 307. 
Eric Schwcirtz 8r Yves Derains, Guide to the rec Rdes of Arbitration (Kluwer 
L1w International, 2nd Ed, 2005) at p 386. 
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pn:nTiinent jurist or arbitral institution has even begun to suggest that 
such an obligation exists and how the theoretical foundations for such an 
obligation might be satisfactorily underpinned. It may also require 
arbitrators to make a choice betvveen possible conflicting values in 
different enforcement jurisdictions. 69 Iv'lore critically, a duty to issue an 
enforceable avvard would also be unenforceable because of the 
well-settled legal rule that an arbitrator cannot be made liable for 
decisions made in the course of the arbitral process. 70 Third, an 
expansive view of a tribLmal being under a "duty" to ensure the 
enforceability of the avvard may call upon a tribunal to consider matters 
of public policy and formality at possible enforcement jurisdictions 
sua sponte. 71 Such an interpretation could be problematic and 
counterintuitive, especially since it opens the award to the risk of being 
vacated or refused enforcement on the basis that the parties were not 
heard on the matter. Hmvever, quite plainly where a party has expressly 
raised concerns about process, whether of form or substance, regarding 
the enforceability of the award, the tribunal should undoubtedly 
consider such concerns after getting input from all the parties before iL 

69 

70 

71 

Dolores Bentolila,Arbitrators as Lawmakers (Wolters Kluwer Law & Business, 
2017) ch 3, at p 83, para 314, 
Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 2177 ("Almost ail contemporary national arbitration 
regimes provide international arbitrators with expansive stz,tutory or 
common law immunities from civil claims based on the performance of 
their adjudicative functions"). Vario-us national arbitration laws protect 
arbitrator from civil liability for acts and omissions relating to the 
arbitration, See for example, s 29 of the English Arbitration Act 1996 ( c 23 ); 
and s 25 of the Singapore International Arbitration Act 1994 (2020 Rev Ed). 
This exclusion or limitation of liability is also provided in arbitration mies, 
See Art 16 of the UNCITRAL Arbitration Rules (2013); Art 4 of the ICC 
Arbitration Rules (2021); r 38 of the SIAC Arbitration Rules (2016); and 
Art 31.1 of the LCIA Arbitration Rules (2020). However, French law appears 
to recognise greater liability of arbitrators than common law jurisdictions: 
Emmanuei Gail12.rd, "France" in Practitioner's Handbook on International 
Commercial Arbitration (Prank-Bernd ·weigand ed) (Oxford University Press, 
2nd Ed, 2009) at p 1858. 
See Anibal Sabater & Lidia Rezende, "An Arbitrator's Obligation to Use 
Reasonable Eff01ts to Issue an Enforceable Award and Its Interaction with 
the New York Convention" in 60 Years of the New York Convention: Key Issues 
and Future Challenges (Katia Fach Gomez & Ana M Lopez-Rodriguez eds) 
(Kluwer Law International, 2019) ch 2, at p 23. 
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22 In the final analysis, it is safe to say that a tribunal or an arbitrator 
is neither required to be omniscient nor to assure the enforceability of 
the award. There is no obligation to render an award that is enforceable 
indefinitely everywhere. All that is required is an application of best 
efforts encompassing competency and conscientiousness. Competency 
includes a good working knowledge of the boundaries of due process and 
where the grey zones might lie. Conscientiousness requires the diligent 
application of this knowledge to the facts at hand and a good 
understanding of how the arbitral process ought to be managed fairly 
and efficiently. These two notions go hand in hand. The most 
conscientious arbitrator in the world cannot guarantee that the 
tribunal's award will be enforceable in whatever country enforcement 
may be sought. However, the tribunal must do its best to ensure that it is 
familiar with the process requirements of the arbitral seat, the 
formalities to be observed, the appropriate procedure is followed and, 
above all, that all parties are given a fair hearing. 72 To require more 
might be said to introduce an almost impossible burden upon 
arbitrators, and will result in greater hesitation, uncertainty and 
timidity. 73 It would be incorrect for a tribunal to give this so-called 
"duty" the weight it does not merit. By dispelling this myth of being 
duty-bound to deliver an enforceable award, tribunals can over time rid 
themselves to an extent of any remaining vestiges of the "paranoia" 
arising from an enforcement risk. 

IV. Origins of term "due process paranoia" 

23 The very considerable deference afforded by state courts all over 
the world, and in particular at the major arbitral seats and Model Law 
jurisdictions, to tribunals' case management decisions makes it 
abundantly clear that there is little to no "enforcement risk", except in 
the rare cases where it is quite clear there has been a patent violation of 
due process. Typically, these are not instances where a party has 
manifested a lack of good faith in arbitrating or attempted to abuse the 
arbitral process for no good end or failed to conscientiously participate 

72 Blackaby Nigel & Constantine Partasides et al, Redfern and Hunter on 
International Arbitration (Oxford University Press, 6th Ed, 2015) at p 608. 

73 James Allsop, "International Arbitration and Conformity with International 
Standards of Due Process and the Rule of Law" in International Arbitration 
and the Rule of Law: Contribution and Conformity (Andrea Menaker ed) 
(ICCA & Kluwer Law International, 2017) at p 786. 
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i.n the arbitral process. Against this backdrop, an interesting antecedent 
question arises: hovv and why "due process paranoia" materialised as an 
in1portant concern in the 2015 IA survey? First, some history on the 
origins of the doctrine of due process. 

24 Due process itself is universally recognised as one of the most 
fundamental guarantees of judicial procedure, with its origins dating 
back to the Roman Laws of the Twelve Tables created around 450 BC.74 

lts centrality is fortified by suggestions that due process principles 
arguably have also existed historically in Islamic criminal law and to 
some extent in Chinese law.75 In n1odern terms, it is generally 
understood that due process incorporates and guarantees: (a) the right to 
be heard; (b) the right to equal treatment; (c) the right to receive notice 
of the case against it; and ( d) the right to an impartial and independent 

74 

75 

Franco Ferrari & Friedrich Jakob Rosenfeld et al, "General Report" in Due 
Process as a Limit to Discretion in International Commercial Arbitration (Franco 
Ferrari & Friedrich Jakob Rosenfeld et al eds) (Kluwer Law International, 
2020) at ch 1.L Article 10 of the Universal Declaration of Human Rights 
states that "everyone is entitled in full equality to a fair and public he2xing 
by an independent and impartial tribunal, in the determination of his rights 
and obligations and of any criminal charge against him": Universal 
Declaration of Human Rights adopted and prodaiffied by the 
General-Assembly of the United Nations, Resolution 217 A(iii) of 
10 December 1948. 

See Sadiq Reza, "Due Process in Islamic Criminal Law" (2013-2014) 
46 George Washington International Law Review 1; Mike Chu, "Criminal 
Procedure Reform in the People's Republic of China: The Dilemma of 
Crime Control and Regime Legitimacy" (2000) 18(2) UCLA Pacific Basin Law 
Journal 157; and Haibo He, "The Dawn of the Due Process Principle in 
China" (2008) 22 Columbia journal of Asian Law 57. 
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tribunal.76 Today, the observance of due process is a cornerstone of the 
arbitration framework and one of its important legitimising factors. 77 

25 Although due process, also known as procedural fairness, 78 has 
become an integral part of every arbitral proceeding, identifying the 
normative basis for due process in international arbitration is not always 
apparent, because express references to due process in arbitration 
conventions, statutes and rules are rare, if not non-existent.79 However, 
the key foundational principles of due process can be found enshrined 
in, among other things, the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards80 ("New York Convention"), 
and the United Nations Commission on International Trade Law 
("UNCITRAL") Model Law on International Commercial Arbitration 
198581 ("Model Law").82 These principles are manifested either under 
the umbrella of "public policy" or separately. 

76 

77 

78 

79 

80 

81 

82 

Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 3835; Franco Ferrari & Friedrich Jakob Rosenfeld et al, 
"General Report" in Due Process as a Limit to Discretion in International 
Commercial Arbitration (Franco Ferrari & Friedrich Jakob Rosenfeld et al eds) 
(Kluwer Law International, 2020) ch 1.1, at p 19; Lucy Reed, "Ab(use) of 
Due Process: Sword vs Shield" (2017) 33 Arbitration International 361 at 366; 
and Trustees of Rotoaira Forest Trust v Attorney-General [1999} 2 NZLR 452. See 
also, Sir Michael Fordham, Judicial Review Handbook (Bloomsbury 
Publishing, 7th Ed, 2020) at p 61. 
See Franco Ferrari & Friedrich Jakob Rosenfeld et al, "General Report" in 
Due Process as a Limit to Discretion in International Commercial Arbitration 
(Franco Ferrari & Friedrich Jakob Rosenfeld et al eds) (Kluwer Law 
International, 2020) ch 1.1, at p 1. 
See Gary Born, International Commercial Arbitration (Kluwer Law 
International, 3rd Ed, 2021) at§ 25.04[B}[2}. 
Franco Ferrari & Friedrich Jakob Rosenfeld et al, "General Report" in Due 
Process as a Limit to Discretion in International Commercial Arbitration (Franco 
Ferrari & Friedrich Jakob Rosenfeld et al eds) (Kluwer Law International, 
2020) ch 1.1, at p 3. 
New York Convention. 
Model Law. 
Reed notes the travoux preparatoires for the Convention on the Execution of 
Foreign Arbitral Awards (26 September 1927) 92 LNTS 301, the 1958 New 
York Convention, the 1965 ICSID Convention, the UNCITRAL Arbitration 
Rules (1976), and the Model Law all record the delegates accepting the 
principles of due process but contain discussion on the specific text to be 

(cont'd on the next page) 
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For instance, Article V(l)(b) of the New York Convention states 
the discretion to refuse enforcement and recognition of an avvard if a 
1-,,.=uty was not granted the right to be heard or was not properly put on 
nncice. Courts may also refuse enforcement and recognition of an award 
under the New York Convention if the composition of the arbitral 
authority or the arbitral procedure was not in accordance vvith the 
parties' agreement or, absent such agreement, the law of the place where 
!he arbitration took place, 83 or where the award is contrary to the 
countries' public policy.84 Similarly, the UNCITRAL Model La',N also 
contains key due process principles, although not expressly referring to 
"due process". Most notable is Article 18 of the UNCITRAi, Model Law, 
which requires parties to be treated equally and for each party to be 
given a full opportunity to present its case, Similar due process 
guarantees can be found in the national laws of jurisdictions that have 
not adopted the UNCURAL Model Law, such as France, 85 Italy, 86 

Switzerland87 and the UK.88 

27 in summary, the main elements of the -principle can be bmadly 
summarised to be the principle that each party n1ust be heard, the 
principle of equality of arms, the principle of independence and 
impartiality of the tribunal, and the principle that the tribunal shall not 
exceed the power that the parties voluntarily conferred on it.89 

83 

84 

85 

86 

87 

88 

89 

used to capture those principles. See Lucy Reed, "Ab(use) of Due Process: 
Sword vs Shield" (2017) 33 Arbitration International 361 at 367. 

See Art V(l)(d) of the New York Convention. 
See Art V(2)(b) of the New York Convention. 
For example, Art 1510 of the French Code of Civil Procedure provides that 
"[i}rrespective of the procedure adopted, the arbitral tribunal shall ensure 
that the parties are treated equally and shall uphold the principle of due 
process". 
Art 816 of the Italian Code of Civil Procedure provides that the arbitrators 
must "respect in any case the p,inciple of adversarial process by granting 
both parties reasonable and equivalent opportunities to present their case". 
See Arts 182(3) and 190 of the Swiss Private International Law Act ("PILA"). 

Uncer s 68 of the English Arbitration Act 1996 (c 23), parties may request to 

set aside an arbitral award upon showing a "serious irregularity affecting the 
tribunal, the proceedings or the av,1ard". 
Giuditta Cordero-Moss, "The Alleged Failure of Arbitration to Address Due 
Process Concerns: Ks Arbitration Under Attack?" in Stockholm ArbiLmtion 
Yearbook 2021 (Axel Calissendorff & Patrik Scholdstrom eds) (Kluwer Law 

International, 2021) ch 14, at p 257. 
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·Nevertheless, beyond these broad and bland outlines of what might be 
clue process, its application to different situations is not without 
difficulty. These uncertainties as to what constitutes due process have 

increasingly motivated recalcitrant parties to use due process as a 
strategic tool. 90 

28 The genesis of the term "due process paranoia" belongs to the 2015 1IA 
Survey. As mentioned earlier, it vvas highlighted as the second-worst 
characteristic91 of international arbitration in 2015, immediately afcer 
the mention of concerns about ever-rising costs. This trend continued in 
the 2018 arbitration survey, with an important qualification mentioned 
below. In the 2021 survey, the survey question was altered and framed as 
"VVhat adaptations would make other institutions or rules more 
attractive to users?", ·whereas in the 2015 and 2018 survey interviewees 
were asked "What are the three worst characteristics of international 
arbitration?" Of those interviewed in the 2021 survey, only 21 % selected. 
"rules giving extensive case management powers to arbitrators including 
robust sanctions in relation to the behaviour of parties and counsel" as 
an adaptation that would make arbitration institutions more attractive.92 

Does this mean that the earlier concerns had been overstated or 
misunderstood, or have they now been ameliorated? Have tribunals in 
more recent times becorne better at efficient case management'? 

90 

91 

92 

Franco Ferrari & Friedrich Jakob Rosenfeld et al, "General Report" in Due 
Process as a Limit to Discretion in International Commercial Arbitration (Franco 
Ferrari & Friedrich Jakob Rosenfeld et al eds) (Kluwer Law International, 
2020) ch 1, at p 2. 

See Queen Mary School of International Arbitration, University of 

London & White & Case, 2015 International Arbitration Survey: Improvements 
and Innovations in International Arbitration, at p 7: the costs incurred were 
seen as the worst feature of international arbitrations (68%). 
See Queen Mary School of International Arbitration, University of 
London & White & Ca.se, 2021 International Arbitration Survey: Adapting 
Arbiimtion to a Changing World, at p 12: "Administrative/Logistical support 
for virtual hearings" (38%), "Commitment to a more diverse pool of 
arbitrators" (32%), "Ttansparency of administrative processes and decisions, 
such as selection of and challenges to arbitrators·' (29%), "Provision of 
expedited procedures" (25%), "More tailored procedures for complex and 
multi-party arbitrations" (24%), "Provision for arbitrators to order both 
virtual and in-person hearings" (23%), and "Cost s.:mctions for delay by 

arbitrators" (21 %) were considered to be more desirable changes. 

25 



(2022) 1 SIArb J 

29 Unfortunately, while the earlier surveys red-flagged the issue of due 
process paranoia, they were regrettably vague on the more precise areas 
of concern and did not elaborate on why the perceptions about this 
alleged paranoia existed. It is also unclear as to which community of the 
stakeholders manifested these concerns and/or whether this was 
widespread across the board or geographically limited. An insignificant 
number of responders were corporate counsel. 

30 This naturally raises the question: why did the interviewees 
consider due process paranoia such a significant issue? Is one possible 
reason the experience of the responders, or the lack thereof? Of the 
763 responders, 51% had been "involved" in less than ten international 
arbitrations in the five years preceding the survey.93 It is also unclear 
how senior the responders were and to what extent these parties would 
have been "involved" in the arbitrations. Further, on certain issues, it is 
unclear whether the reality of international arbitration practice is fairly 
represented, since the results are arguably limited by the demographics 
of the survey population.94 Extrapolating such surveys well beyond the 
responders who are often self-selecting requires caution. It is unclear 

93 

94 

290/o had been engaged in one to five international arbitrations and 220/o had 
been engaged in six to ten international arbitrations: Queen Mary School of 
International Arbitration, University of London & White & Case, 2015 

International Arbitration Survey: Improvements and Innovations in International 

Arbitration, at p 52. 
For example, in 2015, London (47%) and Paris (38%) were the two most 
preferred seats of arbitration, and 53% and 260/o of the interviewees were 
based in Europe and Asia respectively. In 2018, London (64%) and Paris 
(53%) were the two most preferred seats of arbitration, and 350/o and 250/o of 
the interviewees were based in Europe and Asia respectively. However, in 
2021, Singapore and London (both 54%) were the most preferred seats, 
presumably coinciding with 430/o of the interviewees being based in 
Asia-Pacific and 240/o based in Europe. This is also illustrated by both 
Singapore and Hong Kong surpassing London by a significant margin (more 
than 20%) in those surveyed from the Asia-Pacific region: Queen Mary 
School of International Arbitration, University of London & White & Case, 
2015 International Arbitration Survey: Improvements and Innovations in 

International Arbitration, at pp 12 and 52; Queen Mary School of 
International Arbitration, University of London & White & Case, 2018 

International Arbitration Survey: The Evolution cif International Arbitration, 

at pp 9 and 41; and Queen Mary School of International Arbitration, 
University of London & White & Case, 2021 International Arbitration Survey: 

Adapting Arbitration to a Changing World, at pp 6, 7 and 35. 
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how these surveys employ appropriate sampling methodology, identify 
possible sources of personal bias and consequentially redress or balance 
disproportionate responses frmn a particular demographic or 
stakeholder community. When those responding are differently 
motivated from those who do not, the inferences to be dravm from the 
responses may not represent the reality. 

31 The way the responders to the 2015 IA survey vvere required to 
answer the survey questions also n1erits attention. First, it appears that 
for most substantive questions, responders were provided with a list of 
answers and required to select a specific number of answers from the list 
or as many that are applicable.95 ]Potential answers were provided for 

many survey questions, including the question which asked the 
responders "In your view, what are the three worst characteristics of 
international arbitration?"96 In response to this question, the responders 
were required to select three answers from the several options provided, 
or provide their own answer under ''Other". 

32 Second, the answers provided to the question were somewhat 
vague and could be interpreted in very different ways. for example, 
consider the answer "Lack of effective sanctions during the arbitral. 
process", which was the second most selected answer by respondents and 
the answer that has been most associated with due process paranoia.97 

V\Thile one respondent may assume this answer refers to effective 
sanctions to be imposed on parties or party rei:;resentatives during the 
arbitral process, it is not unreasonable for another respondent to 
interpret this answer to relate to effective sanctions enforceable on all 
and sundry. Therefore, since this answer has been collectively considered 
lo relate to due process paranoia, it is not impossible or even unlikely 
that a respondent who selected this answer had in mind an entirely 
different conct:rno Similarly, respondents who selected other answers 

may have done so on the assumption that those answers are more closely 

95 

96 

97 

The lisi of answers generally included an option called "Other" whid: 
allowed responders to specify their ovrn ansvver. 
See question 16 of 20] 5 International Arbitration Survey: Quee,1 Mary 

School of International Atbitration, University of London g, White 8r Case, 

2015 Intemationa I Arbitration Survey: Improvements and Innovations in 

International Arbitration, at p 7. 

46% selected this answer: Queen Mary School of International Arbitration, 

University of London E" 1White lsr Case, 2015 Intemotional Arbiirntion Survey: 

Improvements and Innovations in intemational Arbitration, at p 7. 
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associated with due process concerns. It 1s not unreasonable for a 
respondent to select answers such as "Lack of speed", "Cost", or "Lack of 
insight into arbitrators' efficiency", interpreting these answers to be 
more closely related to due process concerns. 

33 Providing optional answers is not in and of itself problematic. 
However, the combination of having to select three ansvvers, together 
with the answers being somewhat vague and open to different 
interpretations, raises concerns about how accurately the answers 
represent the arbitration communities' attitude towards due process 
concerns. This is not to say that none of the responders considered due 
process paranoia to be an issue. However, it is seriously questionable 
how prevalent due process paranoia and anxiety over it has been or 
continues to be. 

34 Additionally, it is vague as to whether this was in relation to 
institutionally supervised arbitration or ad hoc arbitration or both, and if 
the former was limited to some genre rather than all. Qualitatively, it is 
unclear vvhat type and/or proportion of the decisions made by the 
subject tribunals were unjustified and whether the perceptions had a 
legitimate basis or were attributable to lack of a proper appreciation for 
the basis for the "paranoid" decisions. Could. it be that some of these 
decisions were seen to be arbitrarily made only because of a lack of 
adequate explanation(s) when the putative norm was not being deviated 
from? Having made all these observations, it is plain there must have 
been some questionable decisions made by some tribunals that the 
unhappy responders took issue vJith. The unansvvered question is why 
and in what context they arose, These concerns notwithstanding, "due 
process paranoia" has unfortunately been sensationally elevated to be a 
significant tribunal affliction, when in fact the true extent of its 
prevalence is seriously questionable and in the context of the prevailing 
international practices it is patently unwarranted. 

35 One is left to speculate as to the several possible reasons why this 
paranoi::t might have existed. Are they based on actual procedural 
decision making by tribunals without apparent reasoning and/or by the 
perceptions of dissatisfied parties and counsel of irrational decisions 
having been made? Are there other reasons that rnay contribute to this 
paranoia? 

36 First, as discussed earlier, a possible cause of due process paranoia 
could be related to the enforcement risk that the resulting award may be 
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refused enforcement on due process grounds if the tribunal does not 
grant the parties all opportunities to present their case. Some arbitrators 
may find that a delay or an increase in arbitration costs will, on balance, 
be preferable to the risk of rendering an unenforceable award.98 In the 
event an award is annulled, the parties would have to spend more time 
and costs on re-litigating the dispute. Even if the award is not annulled, 
proceedings to set aside if initiated can still increase time and cost. 
Further, tribunals making sub-optimal procedural decisions are 
problematic because due process paranoia can be a "self-fulfilling 
prophecy"; overly cautious decisions can set a norm "against which 
future complaints of insufficient opportunity to be heard are judged".99 

37 A second reason might be concerns entertained by some of these 
tribunals about the possible reputational harm from complaints by 
parties or from knowledge about unenforceable awards. Enforcement 
and setting aside proceedings are often in the public domain, and a court 
annulling or finding an arbitrator's award unenforceable may negatively 
affect the reputation of the arbitrators. 100 Some arbitrators look to 
institutions to appoint them and prefer to take a risk-free route even if it 
results in lengthy detours. Arbitration practices may therefore also 
inadvertently induce tribunals to be cautious and avoid any reputational 
harm.101 However, the risk of reputational harm goes both ways. 
Arbitrators who fail to prudently manage proceedings also risk having 
their reputation tainted. 

38 A third possible reason is the lack of incentives to expeditiously 
resolve the dispute or disincentives to inefficient management. 
Tribunals' fees when based principally on the time spent on the 

98 

99 

See Remy Gerbay, "Due Process Paranoia" Kluwer Arbitration Blog (6 June 
2016) <http://arbitrationblog.kluwerarbitration.com/2016/06/06/due-process
paranoia/> (accessed 22 January 2022). 
Rutger Metsch & Remy Gerbay, "Prospect Theory and Due Process 
Paranoia: What Behavioural Models Say About Arbitrators' Assessment of 
Risk and Uncertainty" (2020) 36(2) Arbitration International 233 at 238. 

100 See Remy Gerbay, "Due Process Paranoia" Kluwer Arbitration Blog (6 June 
2016) <http://arbitrationblog.kluwerarbitration.com/2016/06/06/due-process

paranoia/> (accessed 22 January 2022). 
101 Klaus Peter Berger & J Ole Jensen, "Due Process Paranoia and the 

Procedural Judgment Rule: A Safe Harbour For Procedural Management 
Decisions By International Arbitrators" (2016) 32 Arbitration International 415 
at 420. 
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arbitrat•on can be problematic. There is then no disincentive for being 
inefficient. This of course raises the question of how efficiency and, its 
antithesis, inefficiency are tc be assessed. It cannot be gainsaid that 
arbitral bodies with their professional staff and supervising courts are 
perhaps in the best position to assess this and in doing so join the 
frontline in deterring, and acting as a check, on due process pai·anoia. 
This is one of the principal advantages of institutionally supervised 
arbitration but only when it has appropriate supervisory processes in 
place. Efficiency is indeed nov, being vigorously monitored by some 
arbitral institutes. Notably, the ICC showed thought leadership on 
policing this when it took commendable steps in 2016 to reappraise how 
tribunals' fees are allocated and to penalise tribunals for unjustifiable 
delays in submitting draft awards by iowering the arbitrator's tees. 102 

39 Fourth, another possible reason for the perception that this 
paranoia exists is that the basis or reasons as to why a tribunal has made 
a particular procedural decision may not have been given. It is generally 
accepted that arbitrators are not required to give reasons for procedural 
decisions.103 However, in the absence of any reasons, the party dissatisfied 
with the procedural decision may perceive the tribunal's decision as 

102 

103 

In a note issued by the ICC in 2016, the ICC announced that it may reduce 
the tribunals' fees if the tribunal unjustifiably delays in submitting the draft 
arbitration award to the ICC. Such reductions may range from 5% to ] 0% 
for draft awards submitted up to seven months late, and 5% to 20% or more 
for draft awards submitted more than ten rnonths late. See "ICC Court 
announces new policies to foster transparency and ensure greater efficiency" 
ICC News (5 January 2016) <https://iccwbo.orglmedia-1Nall/news-speeches/icc
court-armounces-new-policies-to-foster-transparency-and-ensure-greater-effici 
ency/> (accessed 22 January 2022); and Niichael Mcllwrath, "ICC To Name 
Sitting Arbitrators And Penalize Delay In Issuing Awards" Kluwer Arbitration 
Blog (6 January 2015) ("Tardy arbitrators could see their fees reduced from 
5% to 209/o or higher, dependir"g on the length of their delay") 
<htt p://arbitrationblog.kluwerarbitration.com/2016/01/06/icc-to-name-sitting
arbitrators-and-penalize-delay-in-issuing-awards/> (accessed 22 January 2022). 
See also, Appendix III Art 2 of the ICC Arbitration Rules (2021); and the 
ICC Note to Parties and Arbitral Tribunals an The Conduct of Arbitration 
(1 January 2021) at para 184. 
See generally, Gary Born, International Commercial Arbii-ration (Kluwer law 
International, 3rd Ed, 2021) at § 22.02[B][3}[d} and § 23.02 on how 
procedural orders are not subject to various procedural and formal 
requirements that attach to aw3_rds. 
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being unjustified or irrational. This is particularly so because the 
dissatisfied party would likely believe that its position was the correct 
one, and in the absence of reasons justifying the tribunal's decision, the 
dissatisfied party would have little reason to temper such a belief. 

40 All in all, while the reasons set out above may suggest what 
underpins arbitrator indecisiveness when faced with difficult procedural 
requests, the 2015 survey Iesults are upon closer analysis vague at best 
and in the final analysis unhelpful in precisely identifying the nature of 
the problem, its extent, and solutions.104 From a legal point of view, this 
paranoia attributable to some tribunals has, like all paranoias, clearly no 
justifiable basis in fact. This is especially so, considering the very real 
deference accorded globally by state courts to arbitrators' case 
management decisions, long before the 20J5 survey. 

41 Most recent discussions105 on the topic of due process paranoia do 
not seem to have noticed that the problematic nature of these 
untethered observations was also the subject of a vigorous "row back" in 
the 2018 survey, which abruptly noted the following in the body of its 
accompanying text:106 

104 Due process paranoia was identified as the second biggest issue in 
arbitration (46%), and more important than lack of speed (36%). See Queen 
Mary School ofinternational Arbitration, University of London & White & 

Case, 20 J 5 Intemational Arbitration Survey: Improvements and Innovations in 

105 

106 

International Arbitration, at p 7. 

See for example Rutger Metsch & Remy Gerbay, "Prospect Theory and Due 
Process Paranoia: What Behavioural Models Say About Arbitrators' 
Assessment of Risk and Uncertainty" (2020) 36(2) Arbitmlion 
International 233 at 238; Robin Oldenstam, "Due Process Paranoia or 
Prudence?" in Stockholm Arbitration Yearbook 2019 (Axel Calissend0rff & 

Patrik Scholdstrom eds) (Kluwer Law International, 2019) ch 8, at p 121; 
Sunclaresh Menon CJ, "Dispelling Due Process Paranoia: Fairness, Efficiency 
and the Rule of Law" (2021) 17 Asian International Arbitration Journal l; and 
Jasmine Feng &r Benjamin Teo, "Judicial Suppmt against Due Process 
Paranoia in International Arbitration" Kluwer Arbitration Blog (16 June 2020) 
<http://arbitrationblog.kluwerarbitration.com/2020/06/16/judicial-support 
-against-due-process-paranoia-in-international-arbitration/> 
22 January 2022). 

(accessed 

Queen Mary School of International Arbitration, University of London & 
White & Case, 2018 International Arbitrntion Survey: The Evolution of 
international Arbitraiion, at p 27. 
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.fhis year, however, the legitimacy of this 'due process paranoia' phenomenon 
11,os vigorously contested by a number of counsel and arbitrators. It was argued 
that explaining arbiiTators' conduct by referring to this 'paranoia' is misleading 
/!,:cause arbitrators should be confident enough that the courts at the seai would 
.,uppor/ arbiLrntion. Some went on to explain that the popularity of 
'arbitration-friendly' jurisdictions stems partiy from the fact that local 
courts have no trouble deferring to arbitrators as far as the approach to 
conducting the arbitral proceedings is concerned. Jf this is indeed the case, 
then perhaps the phenomenon might arise more where arbitrators are conscious 
that !heir awards may need to be enforced in jurisdiciions where the support of 
the local judiciary for arbitration may not be so assured. [emphasis added] 

42 Pertinently, the 2021 lA Survey107 only raised the issue of due 
1iroc1;::ss paranoia in a relatively terse manner in comparison to the 
2015 IA surveyo108 Does it mean that this paranoia has been dispelled ln 
the short space of less than a decade? This is unlikely. The rnore likely 
reason is that this problem was inadvertently overstated. While there 
will always be some tribunals that indulge recalcitrant or defaulting 
parties because of their misplaced concerns about due process or because 
there was a lack of emphasis earlier about efficiency, it is possible that 
the 2015 survey fftay not have accurately gauged global concerns. 
Nevertheless, by red flagging this concern as an important issue that 
needed to be promptly addressed, a service was rendered to the arbitral 
community. Enlightenment is the best antidote for this particular genre 
of paranoia. 

107 

108 

Queen Mary School of International Arbitration, University of London & 

White & Case, 2021 International Arbitration Survey: Adapting Arbitration to a 
Changing World. 
See Queen Mary School of International Arbitration, University of 
London & VVhite & Case, 2021 International Arbitration Survey: Adapting 
Arbitration to a Changing World, at p 12 ("In relation to the ability of 
arb~trators to sanction parties and their counsel, several respondents frlt that 
arbitrators are still overly cautim;s when it comes to 'due process paranoia'. 
l',s one interviewee stressed, this 'timid' approach leaves clients with a 
negative perception of arbitration. Others referred to instances of arbitrators 
failing to adequately address 'guerrilla tactics' by opposing counsel and 
parties. It appears from this that the real concern is not so much a lack of 
powers provided for in arbitral rules, but a perceived reluctance by 
arbitrators to exercise those pmvers."). 
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V. Relationship between state courts and their pragmatic oversight 
of arbitral process 

43 It can be safely said that the leading global arbitration seats are 
currently London, Singapore, Hong Kong, Paris and Geneva.109 Many 
other jurisdictions take the lead from their jurisprudence and frequently 
cite them. All international arbitrators ought to have a good 
understanding, which should be constantly updated, of how these 
arbitral seats view due process issues. Knowledge of this will arm them 
with the confidence to adroitly address typical due process issues that 
might arise. Happily, these seats today have an almost uniform 
transnational approach to resolving due process challenges. 

44 Before scrutinising how state courts in general have approached 
applications to set aside awards based on due process violations, it would 
be helpful to understand the dynamic relationship between the state 
courts and arbitration. While state courts provide essential support for 
the efficient functioning of international arbitration, "the great paradox 
of arbitration is that it seeks the co-operation of the very public 
authorities from which it wants to free itself' .11° The reality is that "the 
purely voluntary process of arbitration cannot flourish unaided in an 
environment of increasingly antagonistic business disputes, so that some 
measure of support from national judicial bodies is essential to protect it 
from those who will not respect their prior agreements to arbitrate" 
whilst "any interference by the courts in the arbitral process itself should 
be kept to an absolute minimum".111 

45 Historically, however, hostility preceded this co-habitation. 
Although state courts were called upon to support the arbitral 
framework, initially, state courts were often manifestly hostile towards 

109 Queen Mary School of International Arbitration, University of London & 
White & Case, 2021 International Arbitration Survey: Adapting Arbitration to a 
Changing World, at p 6. 

110 Jan Paulsson, "Arbitration in Three Dimensions" LSE Legal Studies 

Working Paper No 2/2010, at p 2 <https://papers.ssrn.com/sol3/papers.cfin? 
abstract_id=1536093> (accessed 1 March 2022). 

111 Baron Michael Mustill, "The History of International Arbitration -
A Sketch" in Leading Arbitrators' Guide to International Arbitration (Lawrence 
W Newman & Richard D Hill eds) (Juris, 3rd Ed, 2014) ch 1, at p 20. 
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alf modalities of arbitration.112 Some saw arbitration as an attempt to 
oust the court's jurisdiction and/or inimical to public policy. Indeed, in 
many common law jurisdictions, state courts, empowered by statutes 
and discretional laws, exercised general supervisory jurisdiction over 
arbitrations.113 These supervisory powers included, for instance, deciding 
questions of law in matters referred to arbitration, 114 and engaging in 
judicial review of arbitral awards for errors of law on the face of the 
award.115 

46 However, over the last few decades, judicial attitudes have 
dramatically changed, and many states, through legislation and their 
courts, have adopted an overtly pro-arbitration approach. Indeed, in 
some countries, specialist courts have been created and/or judges 
appointed to ensure consistency in reviewing and enforcing arbitral 
awards.116 There are many reasons for this change in attitude. Foremost 

112 See for example Kill v Hollister (1746) 95 ER 532 at 532 (English KB) 
(although an insurance policy contained an arbitration clause, the court 
allowed the action to proceed on the basis that "the agreement of the parties 
cannot oust this court"); Cour de Cassation, 10 July 1843, Cie !'Alliance v 
Prunier (1843) Dalloz 561 (French Cour de Cassation), reprinted in (1992) Rev 
Arb 399 (the court found an agreement to arbitrate future disputes was not 
binding unless it identified the dispute and the arbitrators); and Bhatia 
International v Bulk Trading SA AIR 2002 SC 1432 (Supreme Court of India) 
(interpreting the Indian Arbitration and Conciliation Act 1996, the court 
found that it could exercise supervisory jurisdiction over arbitrations seated 
abroad, unless the parties have expressly or impliedly excluded its 
application). See also Gary Born, International Commercial Arbitration 
(Kluwer Law International, 3rd Ed, 2021) at§ l.Ol[B}. 

113 David Williams, "Defining the Role of the Court in Modern International 
Commercial Arbitration" (2014) 10(2) Asian International Arbitration 
Journal 137 at 139. 

114 Under s 4 of the English Common Law Procedure Act 1854 (c 125), parties 
by consent could request the court to decide on a question of law arising in 
arbitral proceedings, and the arbitrator was required to take and act upon 
the finding as conclusive. 

m For instance, in New Zealand, until the enactment of the New Zealand 
Arbitration Act in 1996, judges were empowered to correct alleged mistakes 
on points oflaw in arbitral awards. 

116 For example, in Singapore, the General Division of the High Court has a 
specialised list and procedures to hear arbitration decisions: see Supreme 
Court of Singapore website, "Structure of the Courts" <https://www.judiciary. 
gov.sg/who-we-are/role-structure-supreme-court> (accessed 22 January 2022). 

(cont'd on the next page) 
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is that there is now a better understanding among state policymakers 
and judges about the vital role that arbitration has in supporting 
international trade and promoting international comity as weH as in 
attracting inward investments.117 Efficient dispute mechanisms also play 

a significant role in economic development as businesses see this as a key 
facet of risk management.118 This progressive and pragmatic acceptance 
of the autonomy of international arbitration by states and their courts 
alike is reflected in several landmark state judicial decisions that have at 

times been inspired or underpinned by national legislation as well as 
international conventions. For example, the rationale and doctrines 
promulgated in the following landmark decisions have assisted in 
shaping the acceptance of arbitration and helped to establish the 
foundational doctrinal principles of arbitration: 

117 

118 

In China, the International Commercial Court is empowered to deal with 
applications for preservation, setting aside, and enforcement, for 
arbitrations submitted to one of the institutions selected by the 
International Commercial Court: see Art 2(4) of the "Provisions of the 
Supreme People's Court on Several Issues Regarding the Establishment of 
the International Commercial Court" adopted on 25 June 2018. In India, 
specialist courts have been set up for handling commercial cases, including 
arbitration, under the Commercial Courts, Commercial Division and 
Commercial Appellate Division of High Courts Act 2015 (legislated on 
31 December 2015). 
For instance, the Indian Law Minster stated in July 2021 that making India 
an arbitration hub by promoting arbitration and enhancing enforcement of 
contracts would help improve India's position in the World Bank ranking 
on the Ease of Doing Business index. Additionally, these initiatives would 
further encourage foreign investments and strengthen the Indian economy. 
See "India Becoming Hub of International Arbitration Will Also Promote 
Ease of Doing Business: Kiren Rijiju" The Economic Times (14 July 2021) 

<https://linkprotect.cudasvc.com/url?acc,https%3a%2f%2fm.economictimes. 
com%2fnews%2findia%2findia-becoming-hub-of-international-arbitration
will-also-promote-ease-of-doing-business-kiren-rijiju%2farticleshow%2f84449 
793.cms&c=E,1,TkT84AwkMiM_hqSB3fyBmc49OCgCFc0whJOLveQVPcT0 
VlqzwJ0HmH71x8tA9QBHAE24-PBszm0Y2upXH3dXaBaXpfQLZX8FDuez 
eSEFudNZKyAvcklsGt0u9BO_&typo=1> (accessed 22 January 2022). 

See generally, Eric A Schwartz, "The Role of International Arbitration in 
Economic Development" (2009) 12 International Trade and Business Law 
Review 127; Andreas Baumgartner, "Commercial Dispute Resolution: 
Unlocking Economic Potential Through Lighthouse Projects" in 
International Organizations and the Promotion of Effective Dispute Resolution 
(Peter Quayle & Xuan Gao eds) (Brill I Nijhoff, 2019) at p 188. 
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(a) In 1931, the Swiss Tribunal Federal declared that the invalidity 
of the main contract could not affect the arbitra~tion clause.119 

(b) Heyman v Darwins120 in which the House of Lords rejected the 
theory that an arbitration clause is terminated by breach of the 
contract of which it forms a part of and set m1t the doctrine of 
separability. 

(c) The French Cour de Cassation, in Ets Raymond Gosset v 
Carapelli,121 recognised the doctrine of separability, finding that, 
save in exceptional circumstances, the invalidity of the underlying 
contract would not affect the validity of the arbitration agreement. 

(d) In Hilmarton v OTV,112 the French Cour de Cassation recognised 
the 1'"1"ew York Convention's "pro-enforcement" objectives. 

(e) Harbour Assurance Co (UK) Limited v Kansa General 
International Assurance Co Limited123 in which the court articulated 
the concept of "one-stop" adjudication. 

(£) Fiona Trusts v Privalov 124 in which the English Court of 
Appeal found that a jurisdiction or arbitration dause in an 
international commercial contract should be liberally construed. 

47 Another key catalyst was the promulgation of the UNCITRAL 

Iviodel Law, which played a fundamental role in the development of 
the modern approach to arbitration. Adopted in some form in 
approximately 85 states to date,125 the inclusion of Article 5 of the Model 

119 Philippe Leboulanger1 "The Arbitration Agreerr1ent: Stil1 Autonornous?" in 
lntemaiiona/ Arbiimtion 2006: Back to Basics? (Albert Jan Van den Berg ed) 

(ICCA & Kluwer Law International, 2007) at p 6. 
120 [1942} AC 356; [1942} 1 All ER 337. 
121 Cour de Cassation, 7 May 1963, Ets Raymond Gosset v Carapel/i, JCP G 1963, 

Pt II, No 13,405, 
122 Cour de Cassation, 23 March 1994, Sociiti Hilmarton Ldt v Sociiti Omnium de 

Traitement et de Valorisation (1994) Rev Arb 327 at 328, 
123 [1993} QB 703, 
124 [2007) EWCA Civ 20; [2007} 1 All ER (Comm) 891. 
125 UNCITRAL website, "Status: UNCITRAL Model Law on Intern2,Lional 

Commercial Arbitration (1985), with amendments as adopted in 2006" 

<https://uncitral,un.org/en/texts/arbitrati.on/modellaw/commercial_arbitratio 
n/status> (accessed 22 January 2022). 
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Lavv significantly limited the intervention by state courts into 
arbitrations. 126 However, this attitude of limited intervention is not 
restricted to just countries that have adopted the Model Law. Non-Model 
Law jurisdictions, such as the UK127 and India,128 have been influenced 
by the Model Law and have incorporated this modern approach in their 
national legislation. The following cases are a few examples of instances 
where courts have emphatically stated they would not intervene in the 
arbitral process: 

(a) In the case of Marnell Corrao Associates Inc v Sensation Yachts 
Ltd, 129 the High Court of N ev1 Zealand found "the general principle 
that Courts should uphold arbitration by striving to give effect to 
the intention of the parties to submit disputes to arbitration" .13° 

(b) In the case of Lesotho Highlands v Impregilo SpA,131 Lord Steyn 
endorsed the observations of Lord Wilberforce in parliament that 
"only those essential powers which ... the Court should have, that 
is rendering assistance when the arbitrators cannot act in the way 
of enforcement or procedural steps, or, alternatively, in the 
direction of correcting very fundamental errors" .132 

(c) In the case of Tjong Very Sumito v Antig Investments Pte Ltd,133 

the Singapore Court of Appeal found that "[c]ourts should therefore 
be slow to find reasons to assume jurisdiction over a matter that the 
parties have agreed to refer to arbitration. It must also be remembered 
that the whole thrust of the [International Arbitration Act] is geared 
towards minimising court involvement in matters that the parties have 
agreed i:o submit to arbitration" [emphasis in original}.134 

(d) The French Cour de Cassation in its Judgment of 19 Decen1ber 
2018,135 illustrated its non-interventionist approach, finding that 

126 Article 5 of the Model Law provides that "[i}n matters governed by this Law, 
no court shall intervene except where so provided in this Law". 

127 

128 

129 

130 

131 

132 

133 

134 

135 

Sees l(c) of the UK Arbitration Act 1996 (c 23). 
Sees 5 of the Arbitration and Conciliation Act 1996. 
(2000) 15 PRNZ 608. 
(2000) 15 PRNZ 608 at paras 61-62. 
[2005} UKHL 43; [2005} 3 All ER 789. 

[2005] UKHL 43; [2005} 3 All ER 789 at [18}. 
(2009) 4 SLR(R) 732. A decision authored by the writer. 
Tjong Very Sumito v Antig Investments Pie Ltd [2009} 4 SLR(R) 732 at [29]. 

Cour de Cassation, 6 August 2012, N de pourvoi No 17-28.951. 
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"under the principle of competence-competence, it is for the 
arbitrator to rule by priority on his own jurisdiction, unless the 
arbitration clause is manifestly null and void, or inapplicable". 

(e) Similarly, the Swiss Federal Tribunal, in its Judgment of 
6 August 2012,136 found that"[ w }hen a jurisdictional defense based 
on the arbitration agreement is raised before the state court . , . 
[t]he court must deny jurisdiction unless a summary review of the 
arbitration agreement leads to the conclusion that it is void, 
inoperative, or incapable of being performed". 

48 Today, all major seats of arbitration as well as the jurisdictions 
that have adopted the Model Law unequivocally acknowledge that the 
courts have a limited role to play, in that they essentially assist rather 
than subvert the arbitral process. State courts ( especially courts 
exercising appellate jurisdiction) consistently affirm this transnational 
non-interventionist attitude when considering applications to set aside 
awards on due process grounds.137 H can be said with confidence that 
there is now a transnational approach, at least among the major arbitral 
seats as well as the ultimate appellate courts in China and India, towards 
setting aside awards for alleged breaches of due process. 

49 Pertinently, this change took place well before the coining of the 
term "due process paranoia" in 201.5. Prior to the 2015 IA Survey, state 
courts, in both Model Law and non-Model Law jurisdiction, had 
unambiguously and repeatedly acknowledged that they would give very 
consider,:tble deference to procedural decisions taken by arbitrators" 
Almost with one voice state courts have unambiguously rejected setting 
aside applications arising from complaints founded on tribunals' robust 
case management: 

(a) In Brandeis (Brokers) Ltd v Biack,138 the English High Court in 
2001 found that courts would afford arbitral tribunals the "widest 
discretion permitted by law to determine the procedure to be 
adopted, and to ensure the just, expeditious, economical and final 
determination of the dispute". 

136 Swiss Federal Tribunal, DFT 4A_119/2012 at para 3.2. 
137 See generally, David Williams, "Defining the Role of the Court in Modern 

International Commercial Arbitration" (2014) 10(2) Asian International 

Arbitration Journal 1370 
138 [2001} 2 All ER (Comm) 980 at [56}. 
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(b) In On Call Internet Services Ltd v Telus Communications Co,139 

the Court of Appeal for British Columbia found that the key 
overriding principle is to give substantial deference to arbitrators' 
procedural decisionso 

(c) In Pacific China Holdings Ltd (In Liquidation) v Grand Pacific 
Holdings Ltd, the Hong Kong Court of Appeal found that "[e}xcept 
in the most egregious cases, the wide discretion of arbitrators and 
the flexibility of the arbitral process have been confined by 
national courts which quite regularly reject the procedural 
arguments of disappointed parties"o140 The court also found that 
the Iower court judge was not entitled to interfere with the 
tribunal's case management decisions, which was fully within the 
discretion of the tribunal to make. 

(d) In the US case of Landmark Ventures, Inc v InSightec, Ltd,141 the 
Court found that a tribunal had not committed misconduct by 
denying a party's second request for an extension of time, on the 
basis that the tribunal was empowered to enforce procedural 
deadlines and was entitled to deference for doing so. 

(a) In SJ(. Adham v Elias Raphael,142 the Paris Court of Appeal 
refused to find a breach of due process merely because the tribunal 
refused a party's requests to order the production of documents, on 
the basis that the tribunal did not consider the documents 
pertinent and necessary to the outcome of the case, 

(b) In Soh Beng Tee v Faimwunt, 143 the Court of Appeal of 
Singapore found that the concept of fairness justified a policy of 
minimal curial interventiono In this case, although the respondent 
sought to set aside an award on the basis that the arbitrator had 
dealt with an issue outside the scope of arbitration, the Court of 
Appeal refused to set aside the award on the basis that the parties 

139 [2013] BCAA 366 at [18). 
140 [2012] 4 HKLRD 1 at [55), referring to Craig, Park & Paulsson, International 

Chamber of Commerce Arbitration (Oceana TM, 3rd Ed, 2000) at para 16.04. 
141 63 F Supp 3d 343 (SDNY, 2014), affirmed in Landmark Ventures, Inc v 

lnsightec, Ltd 619 F App'x 37 at 353 (2d Cir, 2015). 
142 Paris Court of Appeal, 29 November 2009, 1st Chamber, Pole 1, 

No 08/11583. 
143 [2007} 3 SLR(R) 86. A decision authored by the writeL 
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were fully aware of the issue since it had been pleaded and argued 
(although not emphatically). 

(c) ln Sobati General Trading LLC v PT Multistrada Arahsarana,144 

a party sought to set aside an award on the basis that the arbitral 
tribunal had reached its decision on a point which the applicant 
had not been given a chance to address" However, the Singapore 
courts dismissed the application, finding the party had an "ample 
opportunity" to address the point but chose not to do so. 

(d) In its Judgment of 23 January 2012, 145 the Swiss Federal 
Tribunal confirmed that an arbitral tribunal could reject a request 
to hear a witness when it was not considered relevant for the 
outcome of the dispute. The court found that "[i}n arbitral 
proceedings too the right to be heard is not unlimited. Thus the 
arbitral tribunal is not barred from finding the facts only on the 
basis of the evidence it considers as pertinent and relevant". 146 

50 In general, the courts have set a high threshold for ascertaining 
whether a breach has caused a serious irregularity. For example, courts 
in the UK have refused to set aside awards when applications have been 
made for the following reasons:147 

144 

145 

146 

147 

(a) refusal to adjourn a hearing;148 

(b) refusal to hold an oral hearing;149 

(c) proceeding with a telephone hearing in the absence of party 
which was made aware of the hearing;150 

[2010} 1 SLR 1065. 

Swiss Federal Tribunal, First Civil Law Court, 23 Jarmary 2012, UV Wand X 

SA v Y and Z, No 4A_528/2011. 

Swiss Federal Tribunal, First Civil Law Court, 23 January 2012, UV Wand X 

SA v Y and Z, No 4A_528/2011 at para 2. 1. 

See Remy Gerbay, "Due Process Paranoia" Kluwer Arbitration Blog ( 6 June 

2016) <http://arbitrationblog.kluwerarbitration.com/2016/06/06/due-process-

paranoia/> (accessed 22 January 2022) for z, comprehensive list. 
148 Konkola Copper Mines Pie v U&M Mining Zambia Ltd [2014] EV\THC 2374 

(Comm); Goel v Amega Ltd [2010} EWHC 2454 (TCC). 
149 O'Donoghue v Enterprise Inns Pie [2008] EWHC 2273 (Ch). 
150 Interprods Ltd v De La Rue International Ltd [2014} EWHC 68 (Comm). 
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( d) refusing to allow oral representations in place of written 
counter-submissions.151 

51 State courts have adopted a similar attitude when faced with 
applications to refuse recognition and enforcement of an award on due 
process grounds. While it appears that Article V(l)(b) of the New York 
Convention is the most common ground for applications to refuse 
recognition and enforcement on due process grounds, such applications 
are generally not successful. A survey of 136 reported court decisions, in 
the 35 years preceding 2008, in which a party invoked Article V(l)(b) 
established that state courts accepted the exception in only 14 cases 
(approximately 10%).152 The survey considered cases from 20 jurisdictions, 
including France, Germany, the UK, Hong Kong, India and the US. The 
survey found that it is only when parties have been effectively denied an 
opportunity to be heard that state courts have refused enforcement and 
recognition. This outcome illustrates that even when it comes to 
enforcement, state courts have narrowly interpreted the due process 
exception, instead promoting recogn1t1on and enforcement. 153 

Recognition courts have emphasised that procedural practices in 
international arbitration, and in arbitrations seated in other jurisdictions 
and legal cultures, will inevitably differ materially from those in the 
recognition forum, but are not therefore unfair or suspect. These 
considerations warrant even greater deference to the procedural 
discretion of arbitral tribunals and institutions under Article V(l)(b) 
than is applicable in either annulment or domestic arbitration 
proceedings.154 

52 Due process issues may also be considered by some state courts 
under the public policy exception in Article V(2)(b) of the New York 
Convention, and state courts often examine the due process issue as they 

151 Bromley Park Garden Estate Ltd v Mallen (2009} EWHC 609 (Ch). 
152 Herman Verbist, "Challenges on Grounds of Due Process Pursuant to 

Article V(l)(B) of the New York Convention" in Enforcement of Arbitration 
Agreements and International Arbitral Awards (Emmanuel Gaillard & 
Domenico di Pietro eds) (Cameron May, 2008) ch 26, at p 692. 

153 Andres Jana L & Angie Armer et al, "Article V(l)(b)" in Recognition and 
Enforcement of Foreign Arbitral Awards: A Global Commentary on the New York 
Convention (Herbert Kronke & Patricia Nacimiento et al eds) (Kluwer Law 
International, 2010) at p 233. 

154 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at pp 3827-3828. 
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explore the public policy exception. 155 Similar to applications under 
Article V(l)(b), applications to refuse recognition and enforcement on 
the basis of procedural public policy under Article V(2)(b) have rarely 
been successful and state courts have mostly found a violation of public 
policy in cases where they considered that the right to be heard had been 
breached. 156 State courts have uniformly held that Article V(2)(b) is 
"exceptional" and "extremely narrow", to be applied "sparingly" and 
with "extreme caution", and to be interpreted "restrictively" .157 Even in 
connection with applications made under Article V(l)(d) of the New 
York Convention, most courts have emphasised that an arbitral 
tribunal's (or arbitral institutions) interpretation and application of the 
parties' agreed arbitral procedures will not be subject to judicial 
second-guessing. 158 It has been astutely observed that, "when parties 
have adopted rules conferring on an arbitral panel authority to interpret 
the rules governing arbitration, courts should defer to the panel's 
interpretation of rules governing arbitration" .159 The same is true for 
challenges under Article V(l)(d) of the New York Convention alleging 
that the tribunal has not followed the applicable procedures under the 
law of the seat.160 

53 It is therefore clear from the above case law that the state courts 
have over the last few decades accorded very substantial deference to 
procedural decisions made by arbitrators, acknowledging them to be the 
masters of their case management procedure. The courts faithfully 
continue to accord this deference. Importantly, a report published by the 
International Bar Association ("IBA") in 2018, which analyses case law in 

155 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 236. 

156 See UNCITRAL Secretariat Guide on the Convention on the Recognition and 
Eriforcement of Foreign Arbitral Awards (New York, 1958) (Emmanuel 
Gaillard & George A Bermann eds) (Brill I Nijhoff, 2017) at p 253. 

157 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 4005. 

158 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 3905. 

159 Ecopetrol SA v Offshore Exploration and Prod LLC 46 F Supp 3d 327 at 344 
(SDNY, 2014). 

160 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 3927. 
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13 jurisdictions, 161 affirms that the unmistal<eable trend is for courts to 
generally support the arbitration process and it is rare for an award to be 
set aside for procedural reasons only. These jurisdictions include major 
arbitration jurisdictions such as England and Wales, Hong Kong, France, 
the US, Singapore and Switzerland as well as inter alia key economies 
such as China and Brazil. It merits mention that Indian jurisprudence is 
now also on the same page.162 Over the last two decades, with the 
development of a coherent body of case law, followed by reforms to 
India's arbitration regime, Indian courts are now more than hesitant to 
set aside awards or deny enforcement as soon as purported due process 
violations are raised in the face of attempts to enforce such awards. 
Today, Indian courts exercise abundant caution while assessing alleged 
violations of due process and will set aside awards or refuse enforcement 
only when an alleged breach of due process is so egregious that it shocks 
the conscience of the court.163 

54 In England and Wales for example, in the court years 2015-2017 
and 2017 to March 2018, only 1 of 112 challenges based on breach of due 
process was successful.164 Similarly in France, between 2016 and 2018, 

161 IBA website, "Annulment of Arbitral Awards by State Court: Review of 
National Case Law With Respect To The Conduct of The Arbitral Process" 
(October 2018) <https://www.ibanet.org/MediaHandler?id=b4b532bb-90e1-
40ab-ab3d-f730cl9984fb> (accessed 22 January 2022). 

162 See for example, the Supreme Court of India decisions of Centrotrade 
Minerals and Metals Inc v Hindustan Copper Ltd (2020) SCC Online SC 479 

(Division Bench consisting of Justice RF Nariman, Justice S Ravindra Bhat 
and Justice V Rama Subramanian); and Perrna Container (UK) Line Limited v 
601 (2014) SCC Online Born 575 at [58} (there was no breach of due process 
where a party "refused to avail itself of such opportunity and ... made their 
stand clear consciously not to participate any further in the arbitration 
proceedings"). 

163 Aditya Singh & Zehaan Trivedi, "Country Report: India" in Due Process as a 
Limit to Discretion in International Commercial Arbitration (Franco Ferrari & 
Friedrich Jakob Rosenfeld et al eds) (Kluwer Law International, 2020) ch 10, 
at p 236. 

164 The Judiciary of England and Wales, Commercial Court Users' Group: Meeting 
Report (13 March 2018) <https://www.judiciary.uk/wp-content/uploads/2018/ 
04/commercial-court-users-group-report.pdf> (accessed 1 March 2022). 
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only one in four annulment claims based on breach of due process 
succeeded.165 

55 A similar attitude is shared by courts in Model Law jurisdictions. In 
Singapore for example, the recent 2020 case of China Machine New Energy 
Corp v Jaguar Energy Guatemala LLC,166 clarified Singapore's position on 
due process in arbitration. The Court of Appeal set out a high threshold 
for review, noting a four-stage test to be applied when setting aside an 
award on grounds of natural justice. 167 It also clarified that a "full 
opportunity" to present cases is not absolute, and must be limited by 
considerations of reasonableness and fairness. In Bloomberry Resorts and 
Hotels Inc v Global Gaming Philippines LLC, 168 the Singapore Court of 
Appeal found that an arbitral tribunal's procedural powers are 
wide-ranging. It confirmed that the tribunal "is the master of its own 
procedure subject to the parties' agreement and mandatory procedural 
norms prescribed under the lex arbitri, with Art 19(2) of the Model Law 
and the common law representing the positive aspect of the tribunal's 
mastery".169 Further, in CBS v CBP,170 the Singapore Court of Appeal 
remarked in assessing whether the tribunal had granted the parties a 
"full opportunity" to nuke its case, the following considerations must be 
borne in mind:171 

165 

(a) First, the tribunal's decisions can only be assessed by 
reference to what was known to the tribunal at the time, and hence 

G Meijer, "Concluding Remarks" in Annulment and Enforcement of Arbitral 
Awards from a Comparative Law Perspective (Goldman & Rompaey eds) 
(Wolters Kluwer, 2018) at p 118. 

166 [2020} 1 SLR 695. 
167 China Machine New Energy Corp u Jaguar Energy Guatemala LLC [2020] 

1 SLR 695 at [86} ("The applicant must establish (a) which rule of natural 
justice was breached; (b) how was it breached; (c) in what way was the 

breach connected to the award; and ( d) how the breach prejudiced the 
paii:ies' right"). 

168 [2021} SGCA 94. 
169 Bloomberry Resorts and Hotels Inc u Global Gaming Philippines LLC [2021} 

SGCA 94 at [109}. See also, Anwar Siraj u Ting Kang Chung [2003} 

2 SLR(R) 287 at ( 41]-[ 42}; and Soh Beng Tee v Fairmount (2007} 3 SLR(R) 86 
at ( 60]. 

170 [2021} 1 SLR 935. 
171 CBS u CBP [2021} 1 SLR 935 at [51}. 
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the alleged breach of natural justice must have been brought to the 
attention of the tribunal at the material time. 

(b) Secondly, the court will accord a margin of deference to the 
tribunal in matters of procedure and will not intervene simply 
because it might have done things differently. 

56 This deference by state courts to a tribunal's procedural decisions 
has been more recently manifested in decisions by state courts accepting 
the use of virtual hearings in arbitrations. This includes: 

(a) The Austrian Supreme Court, in a decision published on 
28 September 2020, 172 found that the conduct of hearings via 
videoconference - despite a party's express objection - lies within 
the arbitral tribunal's discretion and does not meet the high 
threshold of arbitrator challenges.173 

(b) The Swiss Federal Supreme Court, in a decision published on 
15 June 2021, 174 when called to consider whether rejecting a 
request to reschedule a virtual hearing was a violation of the party's 
right to be heard, found an intentional attempt to delay an 
arbitration from proceeding - so-called delaying tactics - is not 
protected by the right to be heard.175 

(c) Egypt's Court of Cassation, in its landmark judgment dated 
27 October 2020, affirmed the Courts' progressive stance towards 

172 Docket No 18 ONc 3/20s, published on 28 September 2020. 
173 Docket No 18 ONc 3/20s, published on 28 September 2020. See also Simon 

Kapferer, "Austrian Supreme Court Confirms Arbitral Tribunal's Ruling to 
Hold Virtual Hearing Despite One Party's Objection" Global Arbitration 
News ( 4 December 2020) <https://globalarbitrationnews.com/austrian
supreme-court-confirms-arbitral-tribunals-ruling-to-hold-virtual-hearing-des 
pite-one-partys-objection/> (accessed 22 January 2022). 

174 Case No 4A 530/2020, published on 15 June 2021. 
175 Case No 4A 530/2020, published on 15 June 2021. See also Valentina 

Hirsiger-Meier & Lukas Frommelt, "Swiss Supreme Court Confirms That 
An Arbitral Tribunal May Under Certain Circumstances Refuse To 
Reschedule A Hearing Without Violating One Party's Right To Be Heard" 
Global Arbitration News (31 August 2021) <https://globalarbitrationnews.corn/ 
swiss-supreme-court-confirms-that-an-arbitral-tribunal-may-under-certain
circumstances-refuse-to-reschedule-a-hearing-without-violating-one-partys
right-to-be-heard/> (accessed 22 January 2022). 
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arbitration and hinted at the compatibility of virtual hearings with 
Egyptian law.176 

57 Even in the context of the ICSID framework, reviewing bodies have 
shown deference to the tribunal's decision to hold hearings virtually. For 
example, in Landesbank Baden-Wiirttemberg v Kingdom of Spain, 177 the 
ICSID Administrative Council refused an application to disqualify the 
tribunal on the basis that its decision to hold a virtual hearing amid the 
pandemic lacked impartiality and the "high moral character" required 
under the ICSID Convention. Further, in Vattenfall AB v Federal Republic 
ef Germany,178 it was held that an application to disqualify members of 
the tribunal inter alia on the ground of deciding to hold quantum 
hearings virtually despite the respondent's objection did not meet the 
standards of disqualification under the ICSID Convention. 

58 From the foregoing, it appears to be trite that a tribunal's 
procedural decisions in relation to the modalities of case management 
are all but immune from challenge when made conscientiously. It does 
not matter if the reviewing court might have exercised its discretion 
differently. State courts may only intervene in circumstances where 
parties have not been heard on matters critical to the outcome of the 
arbitration, for example where the tribunal has not notified the parties 
of its intention to decide an issue that has not been raised and/or has 
been taken up by only one party and considered by the tribunal without 
giving the opposing party an opportunity to respond. For example: 

176 Tevendale et al, "Egypt's Highest Court Spearheads Arbitration-Friendly 
Stance by Recognising Progressive Arbitration Principles and Practices" 
Herbert Smith Freehills, hsfnotes blog (2 February 2021) <https://hsfnotes.com/ 
arbitration/2021/02/02/egypts-highest-court-spearheads-arbitration-friendly 
-stance-by-recognising-progressive-arbitration-principles-and-practices/> 
(accessed 22 January 2022). 

177 ICSID Case No ARB/15/45, Decision of the Chair of the ICSID 
Administrative Council on the Second Proposal to Disqualify All Members 
of the Tribunal, 15 December 2020 at [137}. 

178 ICSID Case No ARB/12/12, Decision of the Chairman of the Administrative 
Council, 8 July 2020. 
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(a) In the England and Wales High Court decision in Malicorp v 
Egypt,179 enforcement was refused because not only had the award 
been set aside at the seat, but the tribunal's decision to award 
damages on a basis for which the claimant had never argued "must 
have been a complete surprise to Egypt" and constituted a "serious 
breach of natural justice". 180 

(b) In Fleetwood Wanderers Limited v AFC Fylde Limited, 181 the 
English High Court found that an arbitrator breached due process 
by failing to notify the parties of, or allow them to nuke 
submissions on, communications he had vvith a third party on a 
relevant issue. 

(c) In Kazakhstan v World Wide I\llinerals Ltd,182 a breach of due 
process was found where damages were awarded without either 
party having advanced subrnissions as to quantum on the basis 
(which ultimately transpired) that the claimant was only partially 
successful on liability. 

59 Notably, a breach will not be found in circmnstances v,rhere the 
relevant arguments were "in play" but the parties had not sought to 
engage with it. 133 These are all instances that were not in relation to case 
management decisions but rather a failure by the subject tribunals i:o 
appreciate that they were making a substantive decision vvithout 
considering pertinent input. These failures to take input from the parties 
or party were almost invariably not the result of a priori misconduct by 
a party. 

60 It has been suggested that this deferential attitude by the state 
courts is by analogy not very different from the acceptance of the 
"business judgment rule" found in corporate law, which protects 

t79 Malic01p Ltd v Government of the Republic of the Arab Republic of Egypt; 
Egyptian Holding Company for AviaLion, Egyptian Airports Company [2015] 

EWHC 361 (Comm). 
180 Malicorp Ltd v Government of the Republic of the Arab Republic of Egypt, 

Egyptian Holding Company for Aviation, Egyptian Airports Company [2015} 

EWHC 361 (Comm) at [ 41}-[ 42}. 
181 

182 

183 

(2018} EWHC 3318 (Comm). 

(2020} EWHC 3068 (Comm). 

CDX v CDZ [2020} SGHC 257 at [113}. Cf CA] and CAK v CAI [2021] 

SGCA 102 where the parties were not given the opportunity to present their 

arguments. 
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dii:c:ctors of a company from liability for business decisions if they "were 
made in good faith, with due care and within the directors' or officers' 
a11i:hority" ,184 Additionally, a "procedural judgment rule" can be derived 
frc,n, case law, under which "a court will not second-guess an arbitrator's 
,;;,'!.,:Tcise of his procedural judgment, if his decision is grounded in a 
bonafide assessment of the case and is reasonable under the 
circumstances",185 This is an apt analogy that helps contextualise the 
'v:~ry broad deference that is now almost universally accorded by state 
,:-i.1urts to tribunal case management decisions, 

6 \ Perhaps comparison can also be usefully made to the considerable 
u1;:1.rgin of deference accorded by common law courts in the field of 
public law to decisions made by public office holders when exercising a 
discretion or in policymaking. Generally, a court would only question an 
cxcrntive decision where the decision is illegal, procedurally improper or 
irr:1tional.186 The grounds of a decision being illegal or procedurally 
improper are like instances in arbitration where the tribunal acts 
11/tra petita or arguably iry1·a petita or 11Jhen the tribunal violates due 
process. This vvould be similar and consistent with the reasoning adopted 
by courts when according deference to a tribunal's case management 
decisions. 187 

124 K1aus Peter Berger &r J Ole Jensen~ "'Due Process Pararioia and the 

185 

136 

Procedural Judgment Rule: A Safe Harbour for Procedural Management 
Decisions By International Arbitrators" (2016) 32Arbitration International 415 
at 428, quoting Black's Law Dictionaiy (Bryan A Gamer & Henry Campbell 
Black eds) (Thomson Reuters, 10th Ed, 2014) at p 240. 
Klaus Peter Berger & J Ole Jensen, "Due Process Paranoia a_nd the 
Procedural Judgment Rule: A Safe Harbour For Procedural Management 
Decisions By International Arbitrators" (2016) 32 Arbitration International 415 
at 428. 

See Council of Civil Service Unions v Minister for the Civil Service [1985} AC 374; 

R v The Prime Minis,er [2019} UKSC 4L 
E 7 For example, see ASG v ASH [2016) SGHC 130 at [54} ("Th2.t desire is, in 

turn, founded on the courts' recognition that the parties have chosen 
arbitration as their dispute resolution process and, within that process, have 
chosen their ovm adjudicators, Just as they accept the benefits of the party 
autonomy which they bargained for, so must they accept its consequences" 
(citingAKN v ALC [2015) 3 SLR 488)). 
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62 Courts enforce arbitral awards, although the tribunal has applied 
the law incorrectly.188 The rationale for this is that party autonomy is the 
foundation of arbitration and courts would honour the parties' 
contractual decisions to abide by the outcome. When the parties have 
agreed to resolve their disputes through arbitration, the courts will 
therefore be reluctant to query the tribunal's decision. While courts 
would step in to strike down an executive decision that is plainly 
"irrational", a precise analogous ground does not appear for arbitration. 
That said, there is a difference between being mistaken and irrational. If 
the tribunal's decision was irrational by reason of taking a 
decision-making frolic of its own making, it might be readily set aside on 
the grounds that the decision had been made on a basis that had not 
been argued or even, in extreme cases, on public policy grounds. 

VI. Fairness - Striking balance between due process and efficiency 

63 While much has been said about due process and efficiency -
referring in this context to time and cost entwined with quality decision 
making - it cannot be gainsaid that the concept of fairness plays an 
overarching and fundamental role when making procedural decisions. 
State courts have not only expressly recognised that fairness is of 
fundamental importance when arbitrators make decisions, but they have 
also gone on to elaborate on what this concept of fairness encompasses. 
Fairness requires the contextual application of due process that takes 
into consideration all pertinent considerations. 

64 A good starting point to acquire an overarching grasp of how the 
concept of fairness might be applied in the arbitral process is to be found 
in the case of Trustees of Rotoaira Forest Trust v Attomey-General189 ("Forest 
Trust"). The New Zealand High Court helpfully summarised the 

188 See for example, BLC v BLB (2014} SGCA 40 at (53} ("Put simply, there is no 
right of recourse to the courts where an arbitrator has simply made an error 
of law and/or fact"). See also SMART Technologies ULC v Electroboard Solutions 
Pty Ltd (2017} ABQB 559 (Canada); Quarella SpA v Scelta Marble Australia Pty 
Ltd (2012} SGHC 166 (Singapore); B v A (2010} EWHC 1626 (Comm) (UK); 
and Gary Born, International Commercial Arbitration (Kluwer Law 
International, 3rd Ed, 2021) at§ 25.05(A}. Cf there are a few jurisdictions 
that empower the court to review the merits of the award. See for example 
s 69 of the UK Arbitration Act 1996 (c 23) which provides for appeals on 
points oflaw. 

189 [1999} 2 NZLR 452. 
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following principles that a tribunal must apply to ensure fairness and 
protect the parties' rights:190 

(a) Arbitrators must observe the requirements of natural justice 
and treat each party equally. 

(b) The detailed demands of natural justice turn on a proper 
construction of the particular agreement to arbitrate, the nature of 
the dispute and any inferences properly to be drawn from the 
appointment of arbitrators known to have special expertise. 

(c) As a minimum each party must be given the full opportunity 
to present its case. 

(d) In the absence of express or implied prov1s1ons to the 
contrary, it will also be necessary that each party be given an 
opportunity to understand, test and rebut its opponent's case; that 
there be a hearing of which there is reasonable notice; that the 
parties and their advisers have the opportunity to be present 
throughout the hearing; and that each party may be given the 
reasonable opportunity to present evidence and argument in 
support of its own case, test its opponent's case in 
cross-examination, and rebut adverse evidence and argument. 

( e) In the absence of express or implied agreement to the 
contrary, the arbitrator will normally be precluded from taking 
into account evidence or argument extraneous to the hearing 
without giving the parties further notice and the opportunity to 
respond. 

(f) The last principle extends to the arbitrator's own opinions 
and ideas if these were not reasonably foreseeable as potential 
corollaries of those opinions and ideas which were expressly 
traversed during the hearing. 

(g) On the other hand, an arbitrator is not bound to slavishly 
adopt the position advocated by one party or the other. It will 
usually be no cause for surprise that arbitrators make their own 
assessments of evidentiary weight and credibility, pick and choose 
between different aspects of an expert's evidence, reshuffle the way 

190 See Trustees of Rotoaira Forest Trust v Attorney-General [1999} 2 NZLR 452 
at 463, per Fisher J. 

so 



Due Process "Paranoia": 
Revisiting Misperceptions and Facts 

in which different concepts have been combined, make their own 
value judgments between the extremes presented, and exercise 
reasonable latitude in drawing their own conclusions from the 
material presented. 

(h) Nor is an arbitrator under any general obligation to disclose 
what he is minded to decide so that the parties may have a further 
opportunity of criticising his mental processes before he finally 
cornmits himself. 

(i) It follows from these principles that when it comes to ideas 
rather than facts, the overriding task for the plaintiff is to shmv that 
a reasonable litigant in his shoes would not have foreseen the 
possibility of reasoning of the type revealed in the award, and 
further that with adequate notice it might have been possible to 
persuade the arbitrator to a different result. 

(j) Once it is shown that there was significant surprise, it will 

usually be reasonable to assume procedural prejudice in the 
absence of indications to the contrary. 

65 The ten principles authoritatively set out by Fisher J were approved 
:md further elaborated on by the Court of Appeal of Singapore in Soh 

Beng Tee v Fairmount191 ("Soh Beng Tee''). The court was called upon to 
decide on an appeal against a successful application to set aside an award 
on due process grounds. The court reversed the setting aside order 
inter a/ia on the basis that on the facts there had not been a breach of 
natural justice and that in any event, a complainant would have to show 
that it suffered prejudice because of the breach of natural justice. The 
Singapore Court of Appeal approved the Nev,r Zealand High Court's 
views in the Forest Trust case, agreeing that the applicable test vvas 
whether a reasonable litigant in the complainant's shoes could not have 
foreseen the possibility of reasoning of the type revealed in the award. 
N![ost importantly for this article, the court also went on to set cui: the 
following principles concerning fairness: 192 

191 

(a) Parties to arbitration had, in general, a right to be heard 
effectively on every issue that might be relevant to the resolution of 
a dispute. The overriding concern was fairness, 

[2007} 3 SLR(R) 86. 
192 Soh Beng Tee v Fairmount [2007} 3 SLR(R) 86 at [ 65} . 
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(b) Fairness, however, was a nrnltidirnensional concept and it 
would also be unfair to the successful party if it were deprived of 
the fruits of its labour as a result of a_ dissatisfied party raising a 
multitude of arid technical challenges after an arbitral award had 
been made. The courts were not a stage where a dissatisfied party 
rnuld have a second bite of the cherry. 

(c) The latter conception offairness justified a policy of minimal 
curial intervention, which had become common as a matter of 
international practice. 

(d) The delicate balance between ensuring the integrity of the 
arbitral process and ensuring that the rules of natural justice were 
complied ·with in the arbitral process was preserved by strictly 
adhering to only the narr01/IJ scope and basis for challenging an 
arbitral award. 

(e) It was almost invariably the case that parties proposed 
diametrically opposite solutions to resolve a dispute. The 
arbitrator, however, was not bound to adopt an "either/or" 
approach. 

(f) Each case should be decided within its own factual matrix. It 
had always to be borne in mind that it is not the function of the 
court to assiduously comb an arbitral award microscopically to 
determine if there was any blame or fault in the arbitral process; 
rather, an award should be read generously such that only 
meaningful breaches of the rules of natural justice tha~t have 
actually caused prejudice are ultimately remedied. 

66 TYVhile the court in Soh Beng Tee set out the principle that fairness 
should be the overriding concern, subsequent case law has elaborated on 
this principle, The Singapore High Court in Triulzi Cesare SRL v Xinyi 

Group (Glass) Co Ltd193 found that "the right of each party to be heard 
does not mean that the Tribunal must 'sacrifice all efficiency in order to 
accommodate unreasonable procedural demands by a party"'.194 This 
was further elaborated by the Court of Appeal in CBS v CBP. 195 The 
court affinned the reasoning in Soh Beng Tee, stating that vvhen faced 

193 [2015} 1 SLR 114, 
194 [2015} 1 SLR 114 at [151}. 

[2021} 1 SLR 935 at [51}. 195 
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with challenges concerning due process violations, "[t}he overarching 
inquiry is whether the proceedings were conducted in a fair manner". 196 

The court went further to clarify that "[t}he 'full opportunity' of 
presenting one's case is not an unlimited one and must be balanced 
against considerations of reasonableness, efficiency and fairness", 197 and 
stated the test would be to see whether "what the tribunal did (or 
decided not to do) falls within the range of what a reasonable and 
fair-n1inded tribunal in those circumstances might have done".198 

67 The above case law is illustrative of the current transnational 
practice of state courts across all the major seats when they are asked to 
ascertain whether tribunals have conducted proceedings fairly. What is 
important to note is that the concept of "fairness" is not aridly merely 
limited to procedural fairness. It would not be sufficient for a tribunal to 
claim it has acted fairly by accepting every procedural request. The 
comts have imtead required tribunals to act fairly by balancing due 
process considerations with efficiency. Some commentators have insisted 
that when a conflict arises, due process must trump efficiency. 199 

However, this is too bald and vague an assertion to form the basis of any 
principled approach to managing this tension, and, in isolation, it 
plainly detracts from the arbitrator's duty to conduct proceedings fairly. 
Excessive deference towards one party would be unfair to the other 
parties and may prejudice their rights to put forward their case. For 
example, if a tribunal were to grant a party undue opportunity to amend 
its submissions or submit evidence, it may prejudice the other parties' 
ability to put forward their cases and address submissions in a timely 
n1anner and/or with finality. Unduly granting procedural requests in the 
name of due process may itself be counterintuitive to giving parties an 
equal opportunity" After all, undue consideration given to one party's 
putative due process rights might amount to a denial of the other party's 
equally legitimate expectation to have the dispute n:solved in a timely 

196 

197 

198 

199 

[2021} 1 SLR 935 at [51}. 
[2021} SGCA 4 at [50}. 

[2021} SGCA 4 at [SO}, quoting China Machine New Energy Corp v Jaguar 

Energy Guatemala LLC [2020} 1 SLR 695 at [98}. 

"Due Process Must Trump Efficiency, Says Derains" Global Arbitration 

Review News (23 September 2014) <https://globalarbitrationreview.com/ 
due-process-must-trump-e!nciency-says-derains> (accessed 22 January 2022). 
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and efficient manner. 200 Needless to say, an assertion that efficiency 
should invariably trump due process would be a non-starter. Focusing 
solely on concluding the arbitral proceedings with the least time and cost 
wo11ld likdy rob the parties of the opportunity to meaningfully put 
fonvard their case. 

68 Fairness is always about finding the right balance in every 
procedural decision. Tribunals must balance both due process and 
efficiency to ensure fairness. Due process and efficiency are neither 
mutually exclusive nor inimical to each other, One without the other 
would result in an unnecessarily delayed award, which would diminish 
its value,201 or a questionable award, which could also have no value.202 

At, noted above, courts have recognised that due process and efficiency 
are both intertwined into the rubric of fairness to all parties involved in 
an arbitration. The key then is for the tribunal to strike the right balance 
bet11veen due process and efficiency. Admittedly, this is not always an 
easy task However, exiling the lingering ghost of process paranoia is one 
way in which a tribunal can facilitate the striking of this balance. If a 
tribunal were to gTant a justifiable procedural request, it goes towards a 
better award. In such an instance, it is unreasonable to think the cost and 
time implications of the decision would not be unfair or wasteful. 
However, every time a tribunal opts for undue caution instead of proper 
procedural economy/efficiency in circumstances where the tribunal 
could actually afford to be robust, the tribunal makes a wasteful 
decision.203 

200 

201 

202 

203 

Sameer Sharma, "Due Process 'Paranoia': Turning Away from Judicial 

Attitudes and Looking for Answers Within" (2018) 84( 4) International Journal 
of Arbitration Mediation and Dispute Management 314 at 317-318. 

Consider the old ad2.ge, "justice delayed is justice denied". See William 
W Park, "Arbitration and Fine Dining: Two Faces of Efficiency" in The 

Powers and Duties of an Arbitrator: Liber Amicorum Pierre A. Karrer (Patricia 

Shaughnessy & Sherlin Tung eds) (Kluwer Law International, 2017) ch 26, 

at p 254. 

Sameer Sharma, "Due Process 'Paranoia': TurniDg Away from Judicial 

Attitudes and Looking for Answers Within" (2018) 84(4) International Journal 
of Arbitration Mediation and Dispute Management 314 at 324 ("[a}ccuracy is 

what arbitrants expect - not a hasty process ·with compromised quality"). 

Rutger I\/Ietsch & Remy Gerbay, "Prospect Theory and Due Process 

Paranoia: Vl!hat Behavioural Models Say About Atbitrators' Assessment of 
Risk and Uncertainty" (2020) 36(2) Arbitration International 233 at 238. 
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VII. The way forward 

69 State court practices clearly affirm their relationship with 
international arbitration had crossed the Rubicon some time ago. The 
global mindset had markedly shifted from hostility to the grudging 
tolerance of private decisions and now to the active support of 
international arbitration. The discussions preceding the UNCITRAL 
Model Law in 1977 likely helped coalesce an international consensus on 
according substantial deference to the principle of arbitral autonomy. 
This dual circulation approach allows parties enormous autonomy in 
customising their processes while allowing state courts to police the 
boundaries of the arbitral process. State courts, even in many developing 
countries,204 have now adopted pro-arbitration attitudes and set a high 
bar for due process challenges as evidenced by the procedural judgment 
rule and the deference afforded by supervisory and enforcement courts 
to arbitrators' case management decisions. Accordingly, there is no 
legitimate basis for arbitrators to be unduly concerned about the 
enforcement risk of denying unjustified procedural requests. 

70 The tribunal's responsibility is to find an appropriate equilibrium 
by ensuring fairness in the process; by balancing time, cost, and due 
process considerations. This certainly does not mean pandering to 
procedural requests lanced with due process threats or, on the other 
hand, by rigidly refusing to consider untimely applications or by the 

204 Gary Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at p 188 ("during the last several decades, almost all states 
which historically mistrusted international arbitration have ratified the New 
York Convention and/or enacted legislation supportive of the arbitral 
process. These include India, China, Saudi Arabia, Argentina, Algeria, 
Bahrain, Brazil, Tunisia, Turkey, Nigeria, Peru and (at least for a time) 
Russia, Ecuador and Venezuela."). See also, Beijing No 4 Intermediary 
People's Court, 5 December 2017, Yancheng Dingmian Non-Woven Fabrics Co 
Ltd v Shyng Wei Machinery Co Ltd (2017) Jing 04 Min Te No 20, Application 
for Annulment of the Arbitral Award [2017} Zhong Guo Mao Zhong Jing 
Cai Zi No 0462 rendered by the China International Economic and Trade 
Arbitration Commission in Beijing (the court held that under the applicable 
rules the tribunal had the power to decide whether to undertake 
investigation and collect evidence); and Spazio K Engenharia Ltda v Marcelo 
Hsiu and Michael Hsiu, Court of Appeals of Sao Paulo, Sao Paulo Circuit, 
20 October 2015, Civil Appeal No 1046552- 75.2015.8.26.0100 (the Sao Paulo 
Court of Appeal found that it is within the arbitral tribunal's powers to 
decide whether evidence should be produced). 
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uncompromising drawing of red lines just because the likely outcome of 
applications might be to cause inconvenience to all and/or the waste of 

costs. The tribunal should instead ensure that it places itself in the best 
possible position to fairly consider the procedural requests, without the 
decisions being influenced by the vestiges of any form of paranoia linked 
to due process or obsessive "efficiency". 

71 In seeking to strike the right balance, tribunals may take several 
possible steps. First, they nmst have a keen awareness of the extent of 
their responsibilities apropos the enforceability of awards. As explained 
above, tribunals are under no "duty" to ensure an award is enforceable. 
They are not insurers of enforceability and need not investigate the finer 
points of enforceability at large. The better view is that it is sufficient for 

arbitrators to be familiar with the current transnational jurisprudence of 
the major seats of arbitration, which are now broadly uniform and 
settled as set out above, This would ordinarily be no great inconvenience 
for experienced arbitrators who would already have a firm grasp of due 
process related issues. 

72 All tribunals should be aware that most common law and civil law 
jurisdictions have long concluded that the New York Convention 
establishes an avowedly "pro-enforcement" bias towards the recognition 
of foreign awards. This pro-enforcement orientation has repeatedly been 
recog11ised in judicial decisions in common law jurisdictions, including 
the United States, England, Canada, Ireland, Singapore, Hong Kong, 
India, Kenya, Bermuda, the Caribbean Community, Cyprus, Spain, Nevv 

Zealand and Australia, In the words of one English decision, there is 
"a pre-disposition to favour enforcement of New York Convention 
Awards .. , . [E}ven 11✓hen a ground_ for refusing enforcement is 
established, the court retains a discretion to enforce the award".205 Civil 
lav,1 jurisdictions have similarly recognised the Convention's 
"pro-enforcement" objectives. That is true of courts in Germany, France, 
Switzerland, Italy, the Netherlands and elsewhere.206 Similarly, the comis 
in China207 and Egypt208 have arguably adopted a "pro-enforcement" 

205 

206 

207 

Gar; Born, International Commercial Arbitration (Kluwer Law International, 
3rd Ed, 2021) at pp 3723-3725. 
Gary Born, International Commercial Arbitration (Kluwer Lavv International, 
3rd Ed, 2021) at pp 3723-3725. 
See generally, Vicky Priskich, "The Recognition and Enforcement of NeIAJ 
York Convention Awards in the People's Republic of China: Recent Reform 

(cont'd on the next page) 

56 



Due Process "Paranoia": 
Revisiting Misperceptions and Facts 

attitude, while Vietnam209 is in the process of aligning itself with the 
international practice. Further, tribunals should also be particularly 
aware of the judicial attitudes towards enforcement in the jurisdictions 
with the highest foreign direct investment inflows and outflows. 
Notably, almost all of these jurisdictions, which include Brazil, China, 
India, and Singapore,210 have adopted clear "pro-enforcement" attitudes. 
Although Indonesia, which ranks in the 20 countries with the highest 
foreign direct investment inflows, has room for considerable 
improvement when it comes to enforcement of foreign awards, it is 
taking meaningful steps towards ensuring uniformity and consistency.211 

of the Prior Reporting System and Trends in Recognition and Enforcement" 
(2019) 21(2)Asian Dispute Review 70; and Fan Yang, "'How Long Have You 
Got?' Towards a More Streamlined System for Enforcing Foreign Arbitral 
Awards in China" (2017) 34(3) Journal of International Arbitration 489. 

208 Sarni Houerbi, "Arbitration in North Africa: An Overview" in Arbitration in 
Africa: A Practitioner's Guide (Lise Bosman ed) (Kluwer Law International, 
2nd Ed, 2021) ch 4, at p 407 ("In Egypt, for example, national courts 
generally adopt a pro-enforcement approach, particularly in the context of 
foreign arbitral awards. They enforce awards against Egyptian nationals and 
against the State itself. Arbitral awards are reviewed on their merits only in 
cases involving the violation of public policy, where it is necessary to 
ascertain compliance with the fundamental principles of public policy."). 

209 "The Asia-Pacific Arbitration Review 2022" Global Arbitration Review (May 
2021) at p 91 <https://globalarbitrationreview.com/review/the-asia-pacific
arbitration-review/2022/form> (accessed 22 January 2022) ("As a first step, 
the Civil Procedure Code was amended in 2015 with more 
arbitration-friendly provisions. As a result, the percentage of arbitral awards 
that were refused recognition and enforcement in Vietnam has decreased 
from 46 per cent to 21 per cent."). 

210 See United Nations Conference on Trade and Development, World 
Investment Report 2020 - International Production Beyond the Pandemic (United 
Nations, June 2020). 

211 Benny Mardiani, "International Commercial Arbitration: An Asia Pacific 
Perspective - 2021 Indonesia Report" in International Commercial Arbitration: 
An Asia Pacific Perspective (Simon Greenberg & Ramesh Weeramantry et al) 
(Kluwer Law International, 2nd Ed, 2021) ch 9. ("Enforcing awards in 
Indonesia have not been an easy task. However, it is good to note that many 
of the district court judgments setting aside arbitral awards were later 
overturned by the Supreme Court. The fact that it took around 4.5 months 
to get an exequatur in Kakos Jiang v Reliance is also very encouraging. But 
overall, there is a lot of room for improvement."). 
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73 Second, tribunals should always be proactive in managing 
proceedings.212 The tribunal can engage with the pa1ties early in the 
process and obtain their input to better tailor the arbitral proceeding to 
the parties' needs and set timelines bookended at an ear1y stage with 
hearing dates for all important applications and the oral phase of the 
proceedings, when necessary. The tribunal also ought to frequently 
engage with the parties throughout the arbitral proceedings and ensure 
that the parties are up to date with their procedural obligations and 
deadlines. Such steps could help to set a clear procedural benchmark 
against which a parties' procedural requests could be considered. 

74 Third, in cirrnmstances where the tribunal is unsure, with the 
knowledge at its disposal, whether a procedural request ought to be 
granted or not, the tribunal ought to take a reasonable time to carefully 
consider the request and should not allow itself to be rushed, When 
ccncerned about due process issues that might arise, it should be 
forthcoming with the parties and ask for assistance in addressing them, 
Giving the tribunal time to think could prevent the tribunal from 
making a rash decision that could increase costs and result in delays 
without ,my counterv;1iling benefit to the process. A reviewing court 
would also certainly note that the decision being challenged was the 
outcmne of a deliberative process. 

75 Fourth, tribunals should, as a matter of good practice, take pains to 
explain their case management and/or procedural decisions by giving 
sufficient and dear reasons for their outcome if they are contested. This 
will help alleviate any concerns or perceptions that such decisions might 
have been arrived v,1ithout adequate thought and/or irrationally induced, 

76 Fifth, arbitral institutions can also play an important part in 
regularly disseminating and sharing such knowledge among tribunals 
appointed under their auspices. This will also help further promote 
conformity of transnation;:ti standards and practices on policing all 
manner of due process issues, real or imaginary. The goal of the arbitral 
community, and particularly arbitrators and arbitral institutions, must 

2]2 See Klaus Peter Berger 8r J Ole Jensen, "Due Process Paxanoia and the 
Procedural Judgment Rule: A Safe Harbour For P:·ocedural rvfanagemem 
Decisions By International Arbitrators" (20-!6) 32Arbitration International 415 
at 431. 
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be to significantly mitigate, if not eliminate, this pernicious paranoia 
even if it is manifested by just a minority of arbitrators. 

VIII. Conclusion 

77 Due process anxiety certainly exists but is likely to be significantly 
less prevalent globally than suggested in the 2015 IA Survey. The 2015 IA 
Survey, for the reasons given earlier, may not be the best proxy for 
assessing the prevalence of due process anxiety. In the final analysis, it 
would not be incorrect to infer that while the prevalence of "due process 
paranoia" may have been overstated, it continues to linger in the minds 
of some arbitrators who may not have familiarised themselves with the 
current transnational practices of state courts in relation to case 
management decisions. It is axiomatic that less experienced adjudicators, 
whether arbitrators or state court judges, prefer to act ex abundati cautela. 
Additionally, when no or inadequate reasons are given for atypical 
procedural decisions, this may be viewed by some as due process or 
review paranoia. However, a predisposition to be "safe" rather than sorry 
about procedural challenges through the adoption of procedural 
elasticity does not appear to be favoured by arbitrators who are 
conscientious about fairly discharging their responsibilities to all the 
stakeholders in the arbitral process. Experienced arbitrators know that 
fairness does not exist in a vacuum. It is always contextual and is 
informed by the applicable factual matrices. 

78 Recalcitrant parties have from time to time been successful in 
goading tribunals to make sub-optimal procedural decisions, relying 
inter alia on their fear of the enforcement risk associated with due 
process challenges to awards. Because of these instances, the reputation 
of arbitration which was once known for its cost efficiency and timeliness 
has been to some extent tarnished. Confronting head-on this inflated 
perception of enforcement risk and other misconceptions and myths 
that might have induced due process paranoia will lead to better decision 
making by arbitrators. The requirement for arbitrators to be "efficient" 
is not limited to managing time and costs but also includes the acquiring 
of knowledge about the proper boundaries of due process. Further, while 
arbitrators must strive to issue enforceable awards, they are not strictly 
under a "duty" to render an enforceable award, since imposing such a 
duty would be generally inconsistent with arbitration rules, impractical 
and unenforceable. 
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.~f!~1rt1Prevailing state court practice plainly illustrates that there is no 
,,il,egitimate basis for the existence of due process paranoia. In keeping 

i rw:ith the rapid evolution and comprehensive acceptance by the global 
gusiness community of international arbitration over the last 50 years, 

.istate courts now turn an amiable face towards arbitration and adopt a 
,pre.if-arbitration, non-interventionist attitude in all but the most 
egI~gious cases. Arbitrators' paranoia concerning the enforcement risk 
otight to be significantly ameliorated considering the current state 
fotlrts' approach of almost total deference to arbitrators' case 
management decisions. Instead of zealously scrutinising case 
mailagement decisions, courts have consistently recognised tribunals to 
be masters of their proceedings because of the considerable discretion 
that parties have vested in arbitrators. Tribunals are not the insurers of 
the enforcement process. The tribunal's task is to conduct proceedings by 
applying the overarching principle of fairness and striking the right 
bafance between due process and procedural efficiency. The broad 
discretion vested in tribunals empowers the arbitrators to draw 
discretionary bright lines between efficiency and due process in a 
manner appropriate to the circumstances at hand, and thereby to serve 
both ends.213 Arbitrators should also be wary of adopting rigid mindsets 
when making a procedural decision, keeping in mind the pitfalls of 
unthinkingly prioritising due process or efficiency over the other. When 
tribunals fail to take deliberative steps to strike this balance and instead 
allow themselves to be afflicted by due process paranoia, recalcitrant 
parties become the undeserving beneficiaries of a hijacked arbitral 
process. 

80 It is fair to say that the largely unwritten procedural code of 
international arbitration can work fairly and efficiently when practised 
by those familiar with their existence and proper application. While the 
degree of prevalence of due process paranoia is debatable, the best 
antidote for such an affliction is enlightenment. Some arbitrators and 
counsel do not properly appreciate the role of due process and the 
limited oversight that state courts have over the international arbitration 

213 Louis Yves Fortier, "The Minimum Requirements of Due Process in Taking 
Measures Against Dilatory Tactics: Arbitral Discretion in International 
Commercial Arbitration - 'A Few Plain Rules and a Few Strong Instincts"' 
in Improving the Efficiency of Arbitration Agreements and Awards: 40 Years of 
Application of the New York Convention (Albert Jan Van den Berg ed) (ICCA & 
Kluwer Law International, 1999) at p 399. 
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process. The state courts have limited oversight when setting aside or 
enforcement challenges are before them. They sit as review courts and 
not appellate courts and do not have free-standing rights to intervene. 
And when these courts fail to discharge their responsibilities, the state 
may find itself at the wrong end of a claim pursuant to a bilateral 
investment treaty.214 

81 The leading seats in international arbitration and other significant 
commerce jurisdictions such as China, India, Brazil and South Africa 

have all been more than supportive of the arbitral process and 
unambiguously affirmed that their supervising state courts will not 
undermine awards save in obviously egregious cases. Ail arbitrators have 
a responsibility to take steps to familiarise themselves with current 
liti::rature on due process issues alongside the current corpus of 
transnational jurisprudence addressing them. When all arbitrators are 
better informed and conscientiously apply their knowledge, whatever 
vestiges of this affliction that remain will be materially attenuated" 

214 See for example White Industries Auslmlia Limited v The Republic of India, 
UNCITRAL, Final Award, 30 November 2011, lIC S29 (2011). See also, 
Chevron Corporation (USA) and Texaco Petroleum Company (USA) u The 

Republic of Ecuador, UNCITRAL, Partial Award on the Merits, 30 March 
2010, PCA Case No 34877 at paras 2S0-263 on "effective means" on 
asserting claims or enforcing rights. 
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